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CURRENT TOPICS. 





CHARLES DEVENS, Jr., the new Attorney-Gen- 
eral. was, at the outbreak of the war, a law-part- 
ner of George F. Hoar, now United States Senator 
from Massachusetts. He served in the volunteer 
army from the beginning to the end of the conflict, 
attaining, we believe, the rank of major-general. 
Upon his return he was appointed a Judge of the 
Superior Court of Massachusetts, which office he 
held until 1872, when he was appointed a Justice 
of the Supreme Judicial Court, from which posi- 
tion he was called to his present office. He is 
probably a good, but not a great lawyer. We draw 
this inference from the fact that at the time he left 
the Supreme Judicial Court of his state, there were 
no very able lawyers on that bench, unless its rep- 
utation has done it injustice. He will, without 
doubt, make a safe and respectable attorney-gen- 
eral—a thing which can not be said of one or two 


~ of his late predecessors. 


ANOTHER murder trial, likely to be famous, has 
just come to a close af Chicago, with a verdict of 
acquittal. Hanford, a school superintendent, had 
written an indiscreet letter in regard to the wife 
of the defendant. Sullivan, which letter, though 
written in confidence, leaked out and got into the 
papers. Sullivan armed himself, went to the 
house of Hanford, sought a quarrel with him and 
killed him. Unless all accounts which we have 
seen of the affair are at fault, it was clearly a case 
of murder in the first degree. That, after one trial 
in which the jury disagreed, a second jury should 
have acquitted him of all crime, is, in the light of 
many similar trials, nota matter of surprise; but it 
is caleulated again to call public attention to the 
senseless provisions of our criminal codes in re- 
gard to homicide, and to the expensive and shame- 
ful farce of our present system of jury trials. The 
American codes, in their definition of the various 
kinds of felonious homicide, have perpetuated the 
subtle and metaphysical distinctions of the middle 
ages, and, in attempting to improve on the old law, 
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new distinctions have been introduced, rendering 
the subject still more perplexing. We assert with 
confidence, that very few lawyers understand, ex- 
cept ina vague and general way, the difference 
between murder in the first degree and murder in 
the second degree, or between murder and man- 
slaughter. How then shall a jury of twelve un- 
learned men—a jury selected on account of its 
blank ignorance and stolidity,—a jury from which 
all intelligence has been rigidly expelled,—be ex- 
pected to learn these distinctions in a single lect- 
ure? We insist, as we have heretofore, that there 
should be no such distinctions as murder or man- 
slaughter; that all man-killing shonld be called 
homicide; that all homicide should be divided into 
homicide excusable and homicide felonious; that 
all felonious homicide should be punishable with 
death, unless the jury find mitigating circumstan- 
ces, in which case the judge, and not the jury, 
should determine the degree of mitigation. A 
system which, in trials for high crimes, commits 
all questions, whether of law or of fact, to the ulti- 
mate determination of a temporary, ignorant and 
utterly irresponsible body—a tribunal which 
assembles to-day and dissolves to-morrow, and 
which cares nothing about public opinion, because 
it knows nothing about it—a tribunal whose poor 
and ignorant members can easily be tampered with 
and bribed, as experience has often shown;—such 
a system, although it may be called *‘ the wisdom 
of ages,’’ is the rankest of folly, as society learns 
every day to its cost. A measure was lately pend- 
ing before the Missouri Legislature, which, as we 
recollect it, gave juries the power in cases of mur- 
der in the first degree to remit the death penalty; 
but it failed to pass for some reason unaccountable 
to us. 


aie 





THE conspicuous mannerin which the legal 
profession is represented in the cabinet of the new 
President, is calculated to attract attention. Mr. 
Evarts, the Secretary of State, was the foremost 
member of the American bar. He was attorney- 
general under President Johnson, and resigned 
that position to act as counsel for the President in 
the impeachment trial. In that celebrated con- 
test he won imperishable renown as an advocate. 
His great powers were again called into requisition 
two years ago as one of the counsel of Mr. Beecher 
in the scarcely less celebrated case of Tilton v. 
Beecher. Again he occupied a conspicuous figure 
as the principal counsel for the republicans before 
the late Electoral Commission. His great learning 
and power as a lawyer are only equaled by his 
general culture, his integrity of character and 
purity of life. The Secretary of the Treasury, 
John Sherman, though a lawyer, has been for many 
years in public life, first as a representative, then 
as a Senator from Ohio. He isa brother of the 
General of the Army. Mr. McCrary, the Secre- 
tary of War, is known in the eighth federal circuit 
as an able lawyer. He was for some time chair- 
man of the House Committee on Privileges and 
Elections, and, while in that position, he exerted 
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himself toward making a contest for a seat in that 
body something in the nature of a judicial proceed- 


ing, and not a mere question of the politics of the . 


contestants. As the result of his labors, he pub- 
lished a treatise on the Law of Contested Elections, 
which has been very favorably received by the bar. 
Of Judge Thompson, who takes the portfolio of 
the Navy, we know little, except that he is recog- 
nized as a lawyer of decided ability. He has, we 
believe, taken an active part in political conven- 
tions, but has hitherto preferred the practice of the 
law to the holding of office. At the time of 
his appointment, he was, we believe, in full prac- 
tice. Judge Devens, the Attorney-General, had 
attained about as high a judicial position as an 
American lawyer can reach, a seat on the Supreme 
Judicial Bench of Massachusetts,—an office which is 
filled by appointment of the governor, and held 


during good behavior. Judge Key, the Postmaster- _ 


General, was two years ago chancellor of one of the 
chancery divisions of Tennessee, from which place 
he was appointed to the senate by the governor of 
that state, to fill the unexpired term of Andrew 
Johnson. Mr. Schurz, the Secretary of the 
Interior, is, we believe, the only member of the 
cabinet who is not a member of the legal profes- 
sion. It would be diffieult to classify him; but we 
believe he must be assigned to the profession of 
journalism. A Germam, he speaks the English 
language with great judgment and fluency, and 
exhibits great power ‘both as a writer and a 
speaker. It certainly, looks odd to see an Iowa 
lawyer at the head of the army and an Indiana 
lawyer at the head of the navy. Still, the retiring 
Secretary of the Navy had no other qualification 
for the office than any other good New Jersey 
lawyer. Indeed, we have the authority of a dis- 
tinguished fellow-townsman of Judge Thompson 
for the assertion that, when Mr. Robeson assumed 
the naval portfolio, he did not know a seventy-four 
gun ship from a hog-trough. Add to the forego- 
ing list the President, himself a lawyer, and we must 
conclude that, although we may not see the differ- 
ent executive bureaux administered with technical 
skill, yet we are pretty certain to have a govern- 
ment of law. 


TO RENDER itself immortal, the present Mis- 
»souri Legislature need only pass a bill now before 
it, entitled “‘ An Act relating to the duties of the 
judges of the Supreme Court and St. Louis Court 
of Appeals,’ and forthwith adjourn without day. 
The bill in question, which is, in our opinion, the 
most wonderful piece of legislation ever proposed 
in this or any other state, provides that in all cases 
hereafter argued before, or submitted to, the Su- 
preme Court of this State, or the St. Louis Court 
of Appeals, a majority at least of all the judges of 
the court to which any case shall be submitted for 
an opinion shall carefully read all the pleadings 
and record them, and shall examine all the author- 
ities at their command, which may be stated at the 
hearing or referred to in the briefs of counsel; 
and appended ‘to the opinion of the court, which 








the court shall render in the case, there shall 
be a certificate signed by all the judges who 
have so considered the matters presented and 
hereinbefore mentioned, setting forth, in the 
words of the act, that ‘‘ we and each of us have 
thoroughly read and examined all the plead- 
ings, records and evidence submitted for our con- 
sideration herein, and we have carefully studied 
all the authorities submitted to us by mention by 
counsel in the case, and after such consideration 
we do sign the foregoing as our opinion of the law 
applicable to the case presented to us.’’ It is diffi- 
cult to speak seriously of this extraordinary pro- 
posal, because it is hard to consider it as anything 
more than a jest. But, as it may be that its author 
has introduced it in good faith, and, as there is a 
possibility of its passing through the Legislature 
under cover of its innocent title, we would call the 
attention of the members to its absurdity. It is no 
doubt true that judges often are mistaken in their 
opinions, and often decide cases contrary to what 
would seem to be common sense and justice. But 
no man is exempt from the liability to err, and our 
jadges are required, generally. to administer the 
law as they find it; still, whenever they are called 
upon to depart from the beaten path, they have 
this advantage, that they understand the system 
which they seek to improve. That this can not 
always be said of the legislator, the bill before us 
is a sufficient illustration. Without having any 
object that we can see, it is simply an insult to the 
gentlemen who occupy seats upon the bench of 
our appellate courts. Has it come to the knowl- 
edge of the party who has taken the trouble to 
draw this piteous document, that the judges of our 
supreme court are in the habit of deciding cases 
submitted to them without examining the records 
or considering authorities? If so, it is his duty to 
bring the matter before the public in another and 
more direct manner, in which case we are pretty 
sure the bench will be able to take care of itself. 
But, if it should-come to this, the proposal may 
properly be amended by its author, so as to pre- 
scribe the course of reasoning to be adopted in 
arriving at their conclusions; the value to be given 
to each authority, and to the testimony of each 
witness, if on a question of fact; the length of 
time each authority shall be “‘ carefully studied,” 
and what shall be considered as being a careful 
study. We recommend these few additions to the 
member who has introduced this extraordinary 
compound of legislation and insolence, as, although 
we have not taken the trouble to ascertain, we do 
not suppose him to be a member of the legal pro- 
fession. 





—_ 
TIME FOR GIVING NOTICE OF PROTEST. 

In order to hold an indorser, drawer or maker 
of a bill of exchange, or promissory note, upon his 
contract, in case of non-acceptance or non-pay- 
ment, it is essential that the holder should have 
performed all that the nature of the contract im- 
poses upon him as conditions precedent to his right 


| of recovery from antecedent parties. The contract 

















XUM 

















THE CENTRAL LAW JOURNAL. 


243 








entered into by the indorser is, that if the bill or 
note be duly presented for acceptance or payment, 
or in case of a bill, for both acceptance and pay- 
ment, and acceptance or payment is refused, then, 
if duly notified of such refusal, he (the indorser) 
will pay the same. In determining the question of 
the indorser’s liability upon dishonored paper, 
nothing is of more importance than the matter of 
notice. And in order to ascertain whether the 
party to be charged has been duly notified of the 
dishonor, the question often hinges upon the time 
of giving the notice. Except when the time is 
fixed by statute, there is no general rule, applicable 
alike to all cases. The nearest approach to an ab- 
solute rule, fixed by the law-merchant, as laid down 
in the books, is that the notice must be given in a 
reasonable time. - Chitty on Bills, 366. What is a 
reasonable time, must of necessity be governed by 
the circumstances peculiar to each case. But the 
courts, by a long line of decisions, embracing cases 
involving almost every conceivable circumstance 
bearing upon the question, have classified them so 
that a case rarely ever arises for which the prece- 
dents do not furnish a guide. 

One of the circumstances affecting the time 
within which notice of dishonor should be given is 
the means of communication between the holder 
of the dishonored paper and the party to be noti- 
fied. Incase of a foreign bill, where the drawer 
and indorser live beyond seas, and the usual inter- 
course is by regular packets or steamers, arriving 
and departing at stated intervals, a notice sent by 
the packet or steamer taking its departure next 
after the day of dishonor would be in time, pro- 
vided it were not deposited for transmission 
through the mails carried by such packet or 
steamer, at an hour too late for the next post after 
the date of demand and non-payment. Muilman 
v. D’Eguino, 2 H. Black. 565; Story on Bills, § 286. 
But when there are no packets or steamers plying 
between the respective places of residence of the 
holder, and the drawer or indorser, or where such 
means of intercourse are furnished only at distant 
intervals, and there is another ship about to sail 
for the same or a neighboring port, the notice 
might be sent by such ship, if, upon reasonable 
calculation, her arrival would probably be earlier 
than one of the regular line. Bayley on Bills, ch. 
7, § 2, p. 279. Where, however, the communi- 
cation is irregular, or by various routes, that means 
should be adopted to send the notice, which may 
reasonably be presumed to be the most certain and 
expeditious. But what means soever are employed 
for giving the notice, the law exacts of the party 
giving it a reasonable amount of care and dili- 
gence, and where he has been negligent in not giv- 
ing the notice in time, will discharge the antece- 
dent parties. United States v. Bankers, 12 Wheat. 
559; Ss. C., 4 Wash. 464; Talbot v. Clark, 8 Pick. 51. 

In no case is the holder required to give notice 
on the day of presentment and dishonor. In some 
of the earlier cases it was held that, where it was 
practicable, notice should be given upon the same 
day; but the rule may now be regarded as well 





settled, both in this country and in Europe, that in 
no case will the court inquire into the practica- 
bility of giving the notice, sooner than on the day 
following that upon which the paper was dishon- 
ored. The reason of this is, that to hold other- 
wise would be to subject a business man to what 
might prove an unfriendly inquisition regarding 
his business affairs, in order to be able to judge of 
the manner in which he had disposed of his time, 
or else require him to give his entire attention to 
this notice, possibly to the manifest neglect of his 
other business. In order, therefore, to avoid the 
necessity of too nice an inquiry into the private 
affairs of the holder, he has been allowed, in any 
event, one day for the purpose of preparing and 
sending the notice. Chick v. Pillsbury, 24 Me. 
458; Manchester Bank v. Fellows, 8 Foster (28 
N. H.), 302; Langdale v. Trimmer, 15 East. 293; 
Grand Bank v. Blanchard, 23 Pick. 305; Whittle- 
sey v. Dean, 2 Aikens, 263; Carmena v. Bank of 
La., 1 La. Ann. 369; Blackman v. Leonard, 15 La. 
Ann. 59; Whitwell v. Johnson, 17 Mass. 449; 
Chitty on Bills, 513-15; Neal v. Taylor, 9. Bush, 
387. 

It being settled that the holder should have one 
day within which to give notice of the dishonor of 
the bill or note, the rule was declared by Mr. 
Chitty (Chitty on Bills, 517-18), that where * the 
notice is to be sent by the general post, then the 
holder, or party to give the notice, must take care 
to forward notice by the post of the next day after 
the dishonor, or after he received notice of such 
dishonor, whether that post sets off from the place 
where he is, early or late.”” Judge Story, in his 
work on Bills of Exchange, in a note to section 
291, questions the doctrine declared above, and 
claims that the rule is less strict than it is laid 
down by Mr. Chitty. He is of the opinion that * it 
would be more correct to say that the holder is 
entitled to one whole day to prepare his notice, 
and that therefore it will be sufficient if he sends 
it by the next post, that goes after twenty-four 
hours from the time of the dishonor. Thus, sup- 
pose the dishonor is at four o’clock, P. M., on Mon- 
day, and the post leaves on Tuesday at nine or ten 
o’clock, it seems to me that the holder need not 
send by that post, but may safely wait, and put 
the notice into the post-office early enough to go 
by the post on Wednesday morning at the same 
hour.’’ The learned author advances the above 
views, quoted from his note, not without some hes- 
itancy, though the same doctrine is asserted in the 
text, (§ 291, a); but in Story on Promissory Notes 
(§ 324) the same author lays down the rule in lan- 
guage clearly inconsistent with that in the note 
above referred to. The. only authority cited by 
Judge Story in support of his twenty-four hour 
rule, which seems to be in harmony with his own 
views, is that of Chancellor Kent, (3 Kent's Com- 
mentaries, 105-6), and that, not in express terms. 
Mr. Chitty’s rule seems to be too strict in requiring 
the notice to be sent by the post of the day follow- 
ing the day of dishonor, ‘‘ whether the post sets off 
from the place where he is, early or late.”’ It might 
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be that the note or bill was presented at the last 
minute of the last business hour of the last day of 
grace, and the post might leave at one o’clock of 


the following morning. The mail might be closed 4 


before it would be possible to prepare the notice 
and get it into the post-office. This would not 
allow the holder until the next day to prepare his 
notice. On the other hand, the law would not 
take notice of the number of hours that elapse be- 
tween the hour of dishonor and the hour of the 
departure of the post. What is aimed at is a rule 
that will aid in the determination of what is a 
reasonable time. The reason of allowing one day, 
was not because twenty-four hours was fixed upon 
asa reasonable time, but simply that the party 
who sent the notice would not be required to 
account for the disposition of every hour of his 
time, in order to show due diligence. The best- 
considered cases do not acknowledge either of the 
arbitrary rules laid down by the learned elemen- 
tary writers above quoted. The post of the day 
following, it is agreed, may go out too early in 
the morning to require that the notice shall be 
sent by that, and no other. On the other hand, if 
the dishonor is at four o’clock P. M., the court 
would regard it as negligent to omit sending the 
notice by the outgoing mail of the following day 
at ten o’clock A. M., should that be the only post 
of that day. The rule as generally recognized 
now, at least in the United States and England, 
is that the notice should be sent by the post of the 
day following the day of dishonor of the paper; 
provided the hour of departure is not unreasonably 
early, or before a convenient hour for business. 
Should the only post go out at an hour in the 
morning too early for business, then it would be 
sufficient if posted in time for the outgoing mail 
of the day next succeeding that following the da 
of dishonor. Lawson v. Farmers’ Bank, 1 O) 
St. 206; Mitchell v. Cross, 2 R. I. 437; Burgess v. 
Freeland, 4 Zabr. (24 N. J.) 71; Stephenson v. 
Dickson, 24 Penn. St. 148; Hawks v. Salter, 4 
Bing. 715. 

In the case of Lawson v. Farmers’ Bank, cited 
above, it was held to be incumbent npon the plain- 
tiff to show that the notice was deposited in the 
post-office, in time for the mail of the day following 
the day of default, the hour of departure of the 
mail being ten minutes past nine o’clock, in the 
morning. This was not regarded as an unreasonably 
earlghour, or before a reasonable and convenient 
time after the commencement of early business 
hours of the day. What would be regarded as a 
reasonable hour in one place, might be looked 
upon in another as unreasonably early. So that 
this must be determined by the habits and customs 
of business men, in the community where the con- 
tract is made, by which the person notified is to be 
bound; for though the regularity of the protest is 
governed by the law of the place of acceptance 
and payment, the sufficiency of the notice is de- 
termined, in the case of indorsement, by the law 
of the place where the contract of indorsement is 
entered into, and where the drawer is the party to 





be notified, by the law of the place where the bill 
is drawn. Wallace v. Agny, 4 Mason, 336; Amyr 
v. Sheldon, 12 Wend. 439; Hyatt v. Bank of Ky., 
8 Bush, 269; Chick v. Pillsbury, Whitwell v. 
Johnson, supra; Bank of Alexandria v. Swan, 9 
Peters, 33; Hawks v. Salter, supra. ¢ 

Where the manner of giving notice is through 
the post-office, and there are several posts on the 
day following the day of default, it is not essential 
that the notice should be deposited in time for the 
first post that takes its departure., It will be in 
time if it goes on that day, or is deposited in time to 
be sent by any one of such several posts. Whitwell 
v. Johnson, 17 Mass. 449; Allen-v. Avery, 47 Me. 
287. And where a bill or note is dishonored in-a 


“sparsely settled. territory, where there are no 


migans of communication by daily post, it will be 
suffieient if the notice is deposited in the post- 
offiee in time for the next regular mail after 
the-day of the-dishonor of the paper, although 
several days may elapse between the refusal to pay 
andthe giving of the notice. Story on Prom. 
Not@s, § 327; Nantelius v. Charles, 76 Ill. 303. 

When the service is by mail, the time of giving 
the notice is fixed by the day when it is deposited 
in the post-office, and not the date ofits receipt by 
the party to be charged. In fact, when the party 
sending the notice has deposited it in time, he has 
performed his whole duty in the premises, and it 
matters not to him what accidents or delays inter- 
vene to prevent the antecedent parties from receiv- 
ing the notice seasonably, or from receiving it at 
all. He has no control over the officers of the post- 
office department, or the carriers employed to 
transport the mails, and is not to be held responsi- 
ble for any act of negligence on their part by which 
the other parties are preveuted from receiving the 
notice in.due time. Woodcock v. Houldsworth, 16 
M. & W. 124; Jones v. Wordell, 6 Watts & Serg. 
399; Mt. Vernon Bank v. Holden, 2 R. I. 467; Nev- 
ins v. Bank, 10 Mich. 547; Marshall v. Baker, 3 
Minn. 320; Loud v. Merrill, 45 Me. 516; Harris v. 
Robinson, 4 How. 336; Bank v. King, 14 N. J. L. 
(2 Green) 45. 

The liability which attaches by reason of. the 


transmission of the notice of dishonor of a bill-or : 


note, is intended to reach back from the :holder, 
who has made the demand, to the drawer who first 
gave the paper circulation, through all the. inter- 
mediate indorsers, be they ever So many. Of 
course, in case of a promissory note; the maker is 
not entitled to notice of his own default: But the 
holder may notify all théantecedent: parties;-er he 
may elect to rely upon his own inimedignpeadn- 
dorser, front whom he’ received the bill, . ane-th{ 
one may choose, in his ttirn, to call upon’ t 1s 
antecedent indorser, and he upon the nextjané 
on, until each indorser has received notice froiiyhi 
tified the 







indorsee, and the first indorser 

drawer. Each one of thést parties is held to-the 
same degree of diligencé-in gi notice, asthe 
holder of the paper in- whose han@s it was dishon- 


ored—to the same, but no greater degree of <diili- 
gence. So, each party to the dishonored paper 
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has his day in which to notify any one or all of the 
antecedent parties, and the duty of so notifying 
them originates with the receipt of the notice by 
him. From this it will be apparent that the time 
of the receipt of the notice by the first indorser of 
a bill might be months after the date of its 
dishonor, and still he would not be able to impute 
laches to any of the subsequent parties, by which 
he would be discharged from liability on his con- 
tract of indorsement. Say the bill had passed 
through the hands of ten indorsers, and the trans- 
mission of the notice should follow the course 
above indicated, and each of the parties should 
avail himself of the day allowed for preparing and 
posting the notice. The time thus consumed 
would be considerable, and there might be various 
intervals between the sending and receipt of the 
notices, by which the period would be still further 
prolonged; yet, in the absence of negligence on 
the part of the subsequent parties to the bill, nei- 
ther the original indorser nor the drawer would be 
discharged. Dobree v. Eastwood, 3 Carr & Payne, 
250; Turner v. Leech, 4 B. & Ald. 451; Rowe v. 
Tipper, 20 Eng. L. & E. 220; U.S. Bank v. God- 
dard, 5 Mason, 366. 

It will not be understood that it is obligatory 
upon the parties to commercial paper to withhold 
the notice until the day following that of the dis- 
honor, or the day. after the receipt of notice. A 
notice sent by the inolder on the day that accept- 
ance or payment is refused, or by the indorser on 
the very day he is himself notified, would be suffi- 
cient, but not in the case of the holder, if it was 
sent before the dishonor. If, however, the holder 
should notify his immediate indorser on the day 
the default is made, the time within which the 
indorser is required to notify antecedent parties 
would not be thereby enlarged. Should the papcr 
be dishonored on Monday, and the indorser receive 
notice on the same day, his day for giving notice 
would expire on Tuesday, though, had the notice 
been received by him on Tuesday, as it might have 
been, he might have given notice on Wednesday 
without resting under the imputation of negligence 
or laches. Brown v. Ferguson, 4 Leigh (Va.) 37; 
Turner v. Leech; Manchester Bank v. Fellows, 
Rowe v. Tipper, supra, 

Where the customary and usual manner of giving 
notice is by the post, this is not intended to exclude 
any other mode of communication that considera- 
tions of convenience may suggest. Notice may be 
sent by a private messenger, or may be delivered 
in person, even where the parties reside in different 
states; but in adopting the unusual mode, the 
party sending the notice assumes all risk of its 
being delivered within the proper time. It would 
not be sufficient, where the usual means of com- 
munication between the place of presentment and 


‘the residence of the party to be notified of the 


default, was by the post, to dispatch a messenger 
on the day following that of the dishonor, or even 
on the day of dishonor, unless the notice was 
received on the day it would have been so received, 
had it gone by the customary means; though it 


would not be invalidated by the fact that it reached 





the party at a later hour of the same day. Pearson 
v. Cranlon, 2 Smith, 404; Bancroft v. Hall, 1 Holt, 
476; Spaldiug v. Krutz, 1 Dill. C. C. 414. 

Attention has so far been principally directed to 
the time within which notice should be given, 
when the proper mode is by mail. This, however, 
is not the proper method of giving notice in all 
cases. When the parties reside in the same town, 
village or neighborhood, the notice should, in gen- 
eral, be personally served, or left at the residence 
or place of business of the party to be notified ; and 
when this mode of notification is adopted, the 
question of time is affected by considerations that 
do not-enter ihto those cases, which arise when 
the service is through the mails. The mere send- 
ing of the notice in time, does not always suffice 
to charge the party to whom it is sent. The hour of 
its delivery becomes of more importance. And 
though it is not necessary to notify the drawer, 
or indorser, residing or carrying on business 
in the same town, on the same day that default is 
made in payment or acceptance, yet the time 
within which notice must be given, in the absence 
of causes operating to prevent it, and which might 
excuse delay, or even giving any notice at all, is 
more accurately defined. The notice must not only 
be sent on the day following that upon which ac- 
ceptance or payment is refused, but it must be 
received on that day, or at least be sent in time 
to be received. And the time within which it is 
delivered should be a reasonable hour of the day. 
Where it is delivered at the residence of the party, 
it should be before the hour of retiring; else its re- 
ceipt will be as of the day following, which, though 
sufficient in case it is sent on the day of dishonor, 
would be too late, if the holder had deferred giving 
the notice to the next succeeding day. If the 
notice is given at the place of business of the drawer 
or indorser, it must be delivered within the usual 
business hours, in order to operate as a notice of 
that day. Chitty on Bills, 516; Cayuga County 
Bank v. Hunt, 2 Hill, 635; Stanley v. Bank of 
Mobile, 23 Ala. 652. 

In cities where letter-carriers are employed, and 
where one of the parties resides out of the city, no- 
tice may be served through the post-office, if mailed 
in time to be delivered on that day, in the ordi- 
nary course of the business of delivering the mails, 
this being the usual mode of communication. One 
of the reasons assigned for favoring this as a 
proper means of notification in such cases is, that 
the carrier is treated as an agent for the purpose of 
serving the notice. But even in towns where carri- 
ers are not employed, service of notice in this man- 
ner would be sufficient, if the fact could be estab- 
lished, that it reached the residence or place of 
business of the drawer or indorser, within the 
proper hours. Manchester Bank v. Fellows, 8 
Foster (28 N. H.) 302; Foster v. Sineath, 2 Rich. 
338; Spalding v. Krutz, 1 Dill. C. C. 414. 

The requirement to give notice on the day next 
succeeding the day of default, is not to be understood 
literally, either in cases where the parties reside in 
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the same, or different towns or cities. What is meant 
by ‘‘ the next day,”’ is the next secular or business 
day. This would exclude all Sundays, or days ap- 
pointed by proclamation for general thanksgiving, 
or fasting and prayer, as well as all legal holidays, 
and in the absence of statutory provisions to the 
contrary, when the refusal of acceptance or pay- 
ment is on a day next preceding one of these non- 
business days, the notice may be given on the day 
following or the nex: business day. And where 
anotice of dishonor is received by one of the 
indorsers on a Sunday or legal holiday, he may 
treat it as though it were received on the day fol- 
lowing, and will not be required to notify the par- 


. ties antecedent to him, until the day next succeed- 


ing the first business day after the holiday. Craw- 
ford v. Milligan, 2 Cranch. C. C. 226; McElroy v. 
English, Jd. 528; Bayley on Bills, ch. 7, § 2, p. 271; 
Farmers’ Bank v. Vail, 21 N. Y. 485; Hallowell v. 
Curry, 41 Penn. St. 322. 

The rules as to time, which the courts have laid 
down as a substitute for the vagueness of the gen- 
eral rule requiring the notice to be given ‘ina 
reasonable time,” are,of course, subject to many ad- 
ditional qualifications. When the holder has used 
due diligence, in prosecuting his inquiries for the 
place of residence or business of the party, without 
avail; when accident, casualty or superior force is 
interposed to delay or prevent the service of the 
notice, the party to be charged by such notice 
will not be released from his liability as 
drawer or indorser, on account of a failure 
of notice. When the residence of the party 
to be notified is unknown or transitory in its 
nature, it is not the duty of the holder to send his 
notices to every conceivable place where the party 
might possibly be, without the slightest probability 
of its reaching him. The time for giving notice in 
such a case might be enlarged from days to weeks, 
and even to months, without affecting the status 
of the parties to the bill or note, in the slightest 
degree. And when an irresistible power, such as 
the prevalence of war in the state, where one or 
both the parties reside or carry on business, is 
the obstacle, during the continuance of such war, 
the holders would be excused from giving notice 
to the parties antecedently liable as drawers or in- 
dorsers. Union Bank v. Robertson, 19 La. Ann. 
72; Bell v. Hall, 2 Duvall (Ky.) 288; Berry v. 
Southern Bank of Kentucky, Jd. 379; House v. Ad- 
ams, 48 Pa. St. 261; Polk v. Spinks, 5 Coldw. 
(Tenn.) 431. See also Saco Nat. Bank v. Lanham, 
63 Me. 340; Bank of Columbia v. Magruder, 6 
Har & J. 172; Garner v. Downes, 33 Cal. 176. 

Some of the cases cited above possess certain 
peculiarities of circumstance, which serve to ren- 
der the application to them, of the rule as to time, 
somewhat difficult. The principles by which the 
courts have been guided in deciding these cases, 
could not be better illustrated than by calling at- 
tention to some of the facts in several of them. 
In United States v. Barker, the two bills held by 
plaintiff were presented for payment and dishon- 


ored, upon each of which was the name of defend- , 





ant as indorser. Both drawer and indorser re- 
sided in the city of New York. The letter written 
by the Secretary of the Treasury advising the New 
York treasury agent of the default in payment of 
one of the bills, was dated on the 7th of the month, 
the next mail left on the 8th, and the notice, in 
the usual course of mails, reached the agent of the 
treasury department, to whom it was sent, on the 
10th. The other was written on the 8th, posted in 
time for the mail of the 9th, and reached the agent 
in New York early on the morning of the 11th. 
Both notices were served on the defendant on the 
12th, which was held too late to charge the indors- 
ers. In the case of Union Bank v. Robertson, the 
bill was payable in the city of New Orleans, but 
was taken out of possession of the plaintiff by the 
Confederate forces, and was not returned until 
after the expiration of several years after maturity, 
when payment was demanded and the antecedant 
party advised in due time of its dishonor. Such 
edmand and notice were held sufficient to bind him. 
In Rowe v. Tipper, the note was dishonored on Sat- 
urday, the 15th, and notice wasgiven to the last in- 
dorseron Monday, the17th. The lastindorser might 
have bound his next antecedent indorser by notice 
on the 18th, but failed to do so, and the holder, on the 
18th, gave notice to the antecedent indorser. The 
notice to the last indorser was reasonable; but that 
given the antecedent indorsers was held too late, 
the court declaring that, ‘‘ if the holder seeks to 
avail himself of notice of dishonor given by him to 
remote indorsers, it must be given within the time 
he should have given notice to his own immediate 
indorser.”’ In Chick v. Pillsbury, the mailclosed at6 
o’clock A. M. of the day next succeeding the day 
of dishonor, which was declared to be an un- 
reaspnable hour to require a business man to for- 
ward notices, and consequently it was regarded as 
in good time, if placed in the office at any time 
during that day, and in time for the out-going 
mail of the next day. In deciding this case, the 
court expressly overruled the case of Goodman v. 
Norton, (17 Me. 388), which was exactly parallel 
in point of time. Best, C. J.,in Hawkes v. Salter, 
expresses the opinion that 9:30 A. M. would be an 
unreasonably early hour. In Burgess v. Vreeland, 
in addition to allowing until a reasonable hour for 
business on the day following the day of dishonor, 
to post the notice, the holder is entitled to the 
necessary time to prepare his notice, after the com- 
mencement of business hours. In Bancroft v. 
Hall, it is held that a notice left at the place of 
business of a merchant, between the hours of six 
and seven o’clock in the evening, in the city of 
Liverpoo!, would not be too late. Ww. 


itn 
—— 





A CURIOUS CASE is before the Providence courts, which 
it would require the proverbial wisdom of an Arabian Cadi- 
to decide. A Mr. Durfee recently bought an old safe, and 
left it with a blacksmith to sell, who, on opening it, found 
bills to the amount of $165 concealed in a crack in the 
lining. Diligent inquiry failed to find any clue to the own- 
ership of the money, and the question to be settled now is, 
does it belong to the owner of the safe, or to the blacksmith 
by right of discovery? 
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KINSEY v. LITTLE RIVER COUNTY. 


United States Circuit Court, Eastern District of Ar- 
kansas, November Term, 1876. 


Before Hon. Isaac C. PARKER, District Judge. 


1. AUTHORITY TO COUNTY TO APPROPRIATE MONEY, ETC. 
—When the law of the state gives the authorities of a county 
the power to erect public buildings, and the same law pro- 
vides the present means of executing that power, such 
provision is an inhibition against the adoption of any other 
means than those prescribed by the law. 

2. MEANS PRESCRIBED ALONE TO BE FOLLOWED.— When 
the law of the state provides that the county supervisors 
may erect a court-house, when there is money in the treas- 
ury or when they may deem it expedient to levy a tax for 
such purpose, they are thereby, by implication, inhibited 
from resorting to any other means to raise money that will 
work a charge upon the county. They must resort alone to 
the means prescribed. 

3. NEGOTIABILITY OF COUNTY WARRANTS—DEFENSES.— 
County warrants may be negotiable in the sense of being 
transferable by delivery; but they are neither commercial 
paper, nor do they possess the attributes of such paper. 
They are always open to any defense which might have 
been made against the payee or original holder, no matter 
at what time purchased, ahd whether with or without notice. 

4. RIGHT OF ACTION AGAINST COUNTY FOR MONEY Bor- 
ROWED, THOUGH WITHOUT AUTHORITY.— Although a 
county may have no right to borrow money, yet if she does 
negotiate a loan and thereby obtains money, and the same 
is appropriated to her use and benefit, an action for money 
had and received may be maintained by the lender for the 
recovery of the money actually borrowed, with legal inter- 
est on the same. . 


J. H. Clendenning, for plaintiff; Jesse Turner, for 
defendant. 
PARKER, J.: 
This is a suit brought by plaintiff against defendant, 
sa county in the state of Arkansas, for $8,200, the said 
amount being evidenced by a number of county war- 
rants. The defendant sets up, by way of defense, 1, 
that the said warrants were issued to cover a claim of 
two-thirds of the amount sued for, and for that reason 
they were, under the laws of the state, void; that no 
itemized claim was ever proven up, as required by the 
laws of the state, prior to the issue, and for that reason 
they are void; 3, that, originally, the defendant bor- 
rowed of the Merchants’ Nationa! Bank of Little Rock 
the sum of $3,000 for the purpose of completing a court- 
house, which had been commenced at the county-seat 
of the defendant, for which amount the commissioner 
of the county, who negotiated the loan, gave a note 
signed by him on behalf of the said county, for the sum 


of $3,000, bearing interest at the rate of 30 per cent. per 1 


annum, and deposited with said bank $5,000 in war- 
rants of said county as collateral. 

These warrants were sold by the bank, and the sum 
of about $1,900 realized from such sale. For the bal- 
ance of the $3,000 borrowed by the county, and the 
interest for the whole amount at the rate agreed upon, 
she gave the bank the $8,200 sued upon. The bank 
transferred the same to plaintiff. The defendant fur- 
ther claims that, under the laws of the state, a county 
had no authority, express or implied, to borrow money 
and issue her warrants as collateral for the purpose of 
erecting a court-house, and that the whole transaction 
was ultra vires. And further, that the interest agreed 
upon by the bank and the agent of the county was 
usurious under the law of the United States, known as 
the National Bank Act. The defendant’s answer is 
fully sustained by the evidence in this case. 

The question in this case is not whether the county 
could lend its credit, but did it have a right, under the 





law, to borrow for the purpose for which the money in 
this case was borrowed? Of course, there can be no 
question of the right of a county to borrow money, 
when that power is expressly given. As to whether 
such power exists by implication, there is a diversity 
of opinion.. There are but few adjudicated cases on 
the subject. Judge Dillon says, in 1st vol. of Municipal 
Corporations, *‘ that the implied authority of municipal 
corporations to borrow money has not, perhaps, been 
so often and so thoroughly considered as to be entirely 
closed to controversy.” I think the learned author 
inclines to a denial of such implied power. But it 
must be admitted that the decided cases are the other 
way. 

In this case the power to build a court-house is given 
to the county court. If this power is an absolute one, 
without limitations or restrictions, then the question 
as to whether it did not possess, by implication, the 
power to do all things necessary, even to borrowing 
money to carry out the power expressly granted, would 
be a suject of legitimate inquiry. But is it not true in 
this case that the power is limited, or that there are 
conditions attached to it? I think so. Sec. 654 of 
Gant’s Digest, among other things, provides, 1, that 
whenever the board of supervisors shall think it expe- 
dient to erect a court-house, and either that there are 
sufficient funds in the treasury which may be appro- 
priated to the purpose of building a court-house, or if 
the circumstances of the county will permit such board 
to levy a tax for the erection of said building, said 
board of supervisors may make an order for the erec- 
tion of the building. Here we see the board can not 
make an order for the building unless there are funds 
in the.treasury, or they order a tax levied for the. pur- 
pose of paying for the building. 

Here we find that the provisions of the law supply 
the county with means designed to furnish it money to 
carry on the work of building*its court-house and 
other buildings. When the effect of erecting a build- 
ing is to fix a charge on the county, and it is only in 
case this method of raising money is resorted to, have 
the board of supervisors any power to proceed with the 
work of erecting a building? 

The law of the state, above referred to, is an inhibi- 
tion against the creation of a debt, because it provides 
the present means of executing the power confided to 
the county court; and I am of the opinion that they 
can not, by implication, resort to any other means than 
those prescribed in the state statute. 

This statute, being an inhibition of all power to 
create a debt, is consequently an inhibition of all power 
to give an evidence of a debt. I think it clear, there- 
fore, that in this case the county had no right to borrow 
money for the purpose for which this money was bor- 
rowed, and no right to hypothecate as security for such 
loan the warrants of the county. 

These warrants have passed into the hands of a third 
person, and the question comes up, are they now sub- 
ject to the equities which would follow them in the 
hands of the original payee, or are they subject to all 
defenses which would have been available, had the 
action been by the payee or party to whom they were 
originally issued? 

The rule of law is, that these warrants issued by 
counties are unlike negotiable paper. They have not 
that quality of negotiable paper which prevents an 
inquiry into its fraudulent character or its considera- 
tion, when in the hands of an innocent holder for value 
before due. School District, ete., v. James Lombard, 
2 Dillon, 493; The Mayor, etc., v. Ray, 19 Wall. 468, 
477, 478. 

But even in the case of bonds issued by a municipal 
corporation without authority of law, there are no in- 


nocent holders, but the defense ultra vires is good 
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against any one—and of course this is true in regard to 
paper whieh’does not possess a negotiable character. I 
am therefore of the opinion that the plaintiff can not 
recover. I am of the opinion, however, the county 
having received a sum of money from the bank, that 
this money, less the amount which has been paid, can 
be recovered back, with legal interest thereon, by an 
action of the proper kind, to wit, for money had and 
obtained. School District, etc., v. Lombard, 2 Dillon, 
493. 
Eee 


PROMISSORY NOTE—ABSOLUTE AND CON- 
DITIONAL PROMISE. 


WALKER v. WOOLLEN ET AL. 
Supreme Court of Indiana, February Term, 1877. 


Hon. JAMES L. WORDEN, Chief Justice. 
‘6 HORACE P. BIDDLE, 
‘“* GEORGE V. Howk, 
‘¢ SAMUEL E. NS, 
“ “WILLIAM E. NIBLACK, 


Associate Justices. 


1. PROMISSORY NOTE — ABSOLUTE AND CONDITIONAL 
PROMISE.—A note which promises to pay a given sum of 
money at the expiration of a specified time, or sooner, if 
the sum named is made from the sale of an article men- 
tioned in the note, contains an absolute promise to pay the 
sum specified, which can not be modified by such condi- 
tional promise. Such a note has all the qualities necessary 
to render it negotiable by the law-merchant. 

2. LEx LOCI—PRESUMPTIONS OF LAW.—A contract sued 
on in Indiana will be presumed to have been executed in 
that state; and where a note is made in Indiana, payable at 
a specified bank, but not naming the state in which the 
bank is situated, it will be presumed, unless the contrary 
appear, that the bank is situated in the same state. 

3. PLEADING — REPLI€ATION — WAIVER.—Where an an- 
swer only denies the allegations of the complaint, and does 
not allege any new matter, no replication to it is required ; 
but if new matter is alleged in the answer, and the defend- 
ant goes to trial without objection to the failure of the 
plaintiff to reply, the replication is waived, and the an- 
swer will be held to be controverted the same, as if a reply 
in denial had been filed. | 

4, PRACTICE—BILL OF EXCEPTIONS.—Where a bill of ex- 
ceptions is filed one day after the time given within which 
to file it, it does not become part of the record in the Su- 
preme Court. 


ERrRoR from the Ripley Circuit Court. 
WORDEN, C. J., delivered the opinion of the court: 


Action by the appellees, as the endorsees, against the 
appellant, as the maker of the following promissory 
note: 

** 3500. May 8, 1872. 

Six months after date, or before, if made out of the 
sale of Drake’s Hay Fork and Hay Carrier, I promise 
to pay to James B. Drake, or order, five hundred dol- 
lars, payable at the Citizens’ National Bank of Indian- 
apolis, value received, with use, without any relief 
from valuation or appraisement laws. If suit be insti- 
tuted to enforce the payment thereof, I agree to pay a 
reasonable attorney’s fee. The drawer and endorser 
severally waive presentment for payment, protest and 
notice of protest and non-payment of this note. 

Signed, JAMES P. WALKER.” 

Issues were joined and the cause was tried by jury, 
resulting in a verdict and judgment for the plaintiffs. 

The appellant insists that the complaint was bad, in- 
asmuch as it did not aver that the amount had been 
made out of the sale of the hay-fork and hay-carrier. 
He claims that the note should be construed as if it 
read as follows: “On or before November 8, 1872, if 
made out of the sale of Drake’s Horse Hay Fork, etc., 





I promise, etc.”” We do not concur in the appellant’s 
construction of the contract. As we construe it, it is 
an absolute promise to pay the money six months after 
the date of the note; but to pay it before, if the amount 
should be made out of the sale of the article mentioned. 
There was, therefore, no need of any averment that the 
amount had been made out of the sale, the six months 
having expired before the action was brought. 

But the appellant contends that, with the construc- 
tion which we place upon the note, the plaintiffs were 
still not entitled to recover, because the note was not 
governed by the law-merchant, it being necessary that 
it should have been, in order to avoid the defenses set 
up. A note, in order to be negotiable in accordance 
with the law-merchant, must be payable uncondition- 
ally and at all events, and at some fixed period of time, 
or upon some event which must inevitably happen. 
But the note here, as we have seen, contains an uncon- 
ditional promise to pay the money at the expiration of 
six months from its date. It contains a promise, it is 
true, to pay the money before that time, if it should be 
made out of the sale of the property mentioned. But 
this conditional promise to pay the money before the 
time specified, unless performed, does not abrogate or 
interfere with the absolute promise to pay at the ex- 
piration of the time. The conditional promise not be- 
ing performed, the absolute promise to pay, at the ex- 
piration of the time specified, remains in full force. 
Such conditional promise, embodied in a note contain- 
ing an absolute promise to pay at a time specified, does 
not destroy the negotiable qualities of the paper, or 
take it out of the operation of the law-merchant. The 
case of Ernst v. Steckman, 74 Penn. 13, is exactly in 
point. There a note was executed, payable twelve 
months after date, or before, if made out of the sale of 
a certain seeding machine. This was held to be a ne- 
gotiable note according to the law-merchant. See also 
the case of Cota v. Buck, 7 Met. 588, which is also in 
point. 

It is also objected that the complaint does not allege 
that “‘ the Citizens’ National Bank of Indianapolis,” 
at which the note was payable, was situated in the 
State of Indiana, and therefore, that it does not appear 
that the note falls within that class which, by our stat- 
ute, is put upon the footing of bills of exchange. A 
contract, when sued upon in the courts of this state, 
will be presumed to have been executed in this state, 
unless the contrary appear. Franklin v. Thurston, 8 
Blackf. 160; Hutchins v. Hanna, 8 Ind. 533. So where 
a note is made in this state, as it will be presumed the 
note in this case was, payable at a specified bank, but 
not naming the state in which it is situated, it will be 
presumed, the contrary not appearing, that the bank is 
situated in this state, because it will be presumed that 
the note is payable in, rather than out of, the state. 
The case is not like that of a note payable generally, 
but a particular place of payment is specified, though 
the state in which the payment is to be made is not 
mentioned. The maker of the note bound himself to 
pay the money at the Citizens’ National Bank of Ind- 
ianapolis, wherever that might be situated. It will 
not be presumed that he bound himself to pay the 
money out of the state in which the note was executed. 
We think the presumption is the other way, and that 
the bank specified is within, and not without, the state. 
The objection to the complaint is not, in our opinion, 
well taken. 

The first paragraph of the defendant’s answer is in 
these words: ‘The defendant, James P. Walker, for 
separate answer to the plaintiff's complaint herein, 
says that the promissory note in said complaint men- 
tioned is not his note, and this he is ready to verify.” 
There was no replication to this paragraph of answer, 
and the appellant claims that for that reason it stood 
admitted of record, that the appellant was not the 
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maker of the note. The counsel for the appellant, in 
their brief, say: ‘‘ This is important; for, in looking 
up the evidence, we can do so with the fact conceded 
in the pleadings, that the note in suit is not the note of 
the appellant.”” There are two conclusive answers to 
the position thus assumed. First, the paragraph of 
answer was only a denial of what was alleged in the 
complaint, viz., the execution of the note by the appel- 
lant. 
cation whatever. Second, if the answer had contained 
new matter, requiring a reply, still, the going to trial 
without objection was a waiver of any reply, and the 
matter of the answer would be deemed to have been 
controverted, as if a reply in denial had been filed. See 
Buskirk’s Prac. 286, and cases there collected. 

Some questions are made in the brief of counsel in 
respect to the evidence and the instructions of the 
court; but these questions are not properly before us. 
The instructions are not in the record, except as they 
are contained in a bill of exceptions. On the 23d day 
of May, 1874, the appellant’s motion for a new trial was 
overruled and judgment rendered, and sixty days were 
given appellant in which to fiie his bill of exceptions. 
The bill was filed on the 23d day of July, of the same 
year. This was one day too late. The counsel for the 
appellees points out this objection to the bill of excep- 
tions, and we can not regard it as constituting any part 
of the record. 

There is no error in the record, and the judgment 
must be affirmed. The judgment is affirmed, with 
costs and five per cent. damages. 


— QQ 
MARINE TORTS. 


THE FLORENCE. 


United States District Court, Eastern District of 
Michigan. 


Before Hon. H. B. Brown, District Judge. 


Where the master of a scow took possession of a lighter 
without authority, used her in getting wood off from the 
shore of lake St. Clair to the scow, and peglected to return 
her; held, that a court of admiralty ha@ jurisdiction, and 
that the scow was liable in rem for the conversion. Inas- 
much as the lighter was employed in the service of the 
scow upon navigable waters, she was held liable notwith- 
standing she was originally seized in a fish-pound staked 
off from the Detroit river. 


The libel purported to be in a case of tort, and sets 
forth that libelant, being the owner of a lighter, the 
master of the scow Florence seized upon her, carried 
her away and appropriated her to the use of the scow, 
and has since kept and retained the same, refusing to 
return her on request, to libelant’s damage $60. He 
also claimed the rental value of the lighter from 
April 15th, 1875, the date of her seizure, until the filing 
of the libel. Exceptions were taken upon the ground 
that the facts stated did not constitute a lien upon the 
vessel by the maritime law, and that libelant had not 
made a cause of action in rem. The answer also denied 
the principal allegations of the libel, and claimed that 
the lighter had been detained by a ship-carpenter who 
made certain repairs upon her by order of the libelant, 
and denied detention by the respondent. The facts 
were, in substance, that the lighter being sunk in a fish- 
pound on the Canadian side of the Detroit river, com- 
municating with the river by a narrow opening, the 
claimant applied to a brother of the libelant for the 
lighter, to be used in carrying wood off the shore to the 
scow, the Florence being at that time engaged in the 
wood trade between Pike creek, in Lake St. Clair, and 
Detroit. Wallace Lemaire, brother of the libelant, 


It alleged no new matter, and needed no repli- | 





without any authority, it seemed, gave the claimant ~ 
permission to take the lighter, which he did. Having 
used her for two or three days, and finding her of little 
value, he left her lying near the shore of the lake, 
where she pounded and became leaky. Libelant hay- 
ing made demand for the return of the scow, it was 
agreed that she should be left at a ship-carpenter’s in 
Canada to be repaired. The repairs being finished, the 
carpenter refused to deliver her to the libelant, who 
filed this libel to recover her value. 


George W. Moore, for libelant; H. N. Swan, for 
respondent. 

Brown, J.: 

The principal question discussed upon the argument 
related to the jurisdiction of the court. The libel 
sounds in tort, and it was strenuously insisted by 
claimant’s advocate that no lien attached to the scow 
for the conversion of the lighter, both parties con- 
ceding that claimant took possession of her without 
authority from the owner. Cases of spoliation and 
damage are of admiralty and maritime jurisdiction. 
These include illegal seizures or depredations of vessels 
or goods afloat. Every violent dispossession of property 
on the ocean is, prima facie, a maritime tort, and as 
such belongs to the admiralty jurisdiction. Benedict, 
§§ 310-311. And the owners of a vessel are liable for 
torts committed by the master in the course of his 
employment. 

There can be no doubt that if this were a case of 
contract—that is, if the agent of whom the claimant 
hired the scow, and whom claimant in good faith 
believed to have authority to loan it, had in fact pos- 
sessed.that authority, a libel in rem could have been 
sustained for the use of the lighter. A person furnish- 
ing a small boat or a lighter for the use of a vessel has 
as valid a lien upon her as though he had furnished an 
anchor, a compass, a chronometer, or any other of the 
articles usually denominated materials. In the case 
of the Dick Keys, 1 Bissell, 408, Mr. Justice McLean 
held that, where the master of a steamboat, on her 
behalf, agreed to pay $20 per day for the use of a 
barge, a libel might be maintained against the steam- 
boat for the amount. Mr. Parsons says (2 Parsons on 
Shipping, 148): “‘If a barge is necessary to a steamboat, 
its hire to it will be regarded as material furnished for 
its equipment;” citing Amis v. Steamboat Louisa, 9 
Mo. 621; Gleim v. Steamboat Belmont, 11 Mo. 112; 
Steamboat Kentucky v. Brooks, 1 Greene (Ia.) 398—cases 
which fully sustain the text of the learned commentator. 

Now, upon principle, it is difficult to say why, if an 
action in rem will lie for the use or value of property 
lawfully obtained, a similar action will not lie for the 
use or value of property unlawfully obtained; in other 
words, where the wrong is greater, the remedy should 
not be less. The general rule with regard to torts 
seems to be, that the owners and the vessel are liable 
for all the acts of the master done in the execution of 
the business in which he may be employed, by which 
third persons are injured, whether the injury was 
occasioned by the unlawful acts or by the negligence 
or want of skill of the master. Dias v. The Revenge, 
3 Wash. 262; Dean v. Angus, Bee’s Admiralty, 369; The 
Martha Ann, Alcott, 18. The principle underlying 
these decisions is that, for torts committed in the busi- 
ness of the master as such, or in which the ship is the 
active, the injuring or the benefited party, the injured 
party has his remedy as well against the vessel as 
against her owner and master. The mere fact that the 
person committing a tort is master of a vessel, of 
course, does not make her liable; but, if it be an act 
done in the pursuance of his business as master, or is 
beneficial to the vessel, she becomes liable in rem. 
The English cases hold that the vessel is not liable for 
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a willful collision. This doctrine. however, is denied 
in the case of Ralston v. The State Rights, Crabbe, 22, 
where a libel was sustained for running down ‘the 
libelant’s vessel, done by the express direction of the 
master of the colliding vessel. 

It is further insisted in this case that, locality being 
the test of jurisdiction in cases of tort, the injury was 
not done upon navigable waters, but that the lighter 
was seized within a fish-pound staked off from the 
river. I do not regard this fact as material. In the 
ease of Plummer v. Webb, 4 Mason, 380, a libel was 
sustained for the abduction of a minor son upon a 
voyage upon the high seas. Mr. Justice Story ob- 
served: * Here it is true that the tortious act, or cause 
of damage, might be properly deemed to arise in port; 
but it was a continuing act and cause of damage 
during the whole voyage; it was in no just sense a 
complete and perfected wrong until the departure of 
the vessel from port, and it traveled along with the 
parties as a continuing injury through the whole 
voyage, and terminated only with the death of the son 
at sea.” See also Sherwood v. Hall, 3 Sumner, 128. 
In the case of the Bark Yankee v. Gallagher (McAllis- 
ter, 467) the court held that, if the tortious act orig- 
inates in port, and is not a perfected wrong until the 
vessel leaves the port, it is a continuous act, and 
travels with the tort-feasor and the injured party 
during the whole voyage, and comes within the juris- 
diction of the admiralty upon the principle that, if the 
thing be done on the high seas and brought to land, it 
is appropriate to a court of admiralty to decide the 
question as a marine tort.” In this case the libelant 
had been seized in the city of San Frandisco by a vig- 
ilance committee, and carried on board the bark and 
landed in the Sandwich Islands. In this case, admit- 
ting that the fish-pound was a not navigable water, the 
lighter was taken to the scow then lying in navigable 
waters, and was used by her there, and I think the 
ease falls within the authorities above cited. 

No willful misconduct or wrongful purpose on the 
part of the claimant need be shown; for the gist of the 
action is the use of the lighter by the vessel, and I 
hold that it makes no difference whether the claimant 
became possessed of her by a contract, or by an act 
which was technically a conversion. The exception to 
the jurisdiction must therefore be overruled. 

Ouillette, the owner of the scow, took possession of 
the lighter without authority from the libelant. After 
he had her for some time, and she had been injured 
either by Ouillette’s negligence in allowing her to 
pound upon the bottom, or by becoming leaky, libelant 
went to Ouillette and demanded that the lighter should 
be returned to him in good order. Ouillette then put 
her into the hands of a carpenter, who repaired the 
damages done her, and also made some alterations and 
repairs on her at the request of the libelant. When 
libelant went to the carpenter to demand her, he 
refused to give her up, either until the repairs put 
upon her by Ouillette’s directions were paid, as libelant 
says, or until libelant would release Ouillette from all 
liability, or would clear Ouillette of the law, as the 
carpenter says. As it is clear that libelant offered to 
pay for the repairs that he had ordered, and the car- 
penter did not detain her upon that ground, his further 
detention of her must be attributed to Ouillette, not- 
withstanding his statement that the carpenter detained 
her without authority from him. It was the duty of 
Ouillette to see that the lighter was returned, and no 
excuse for the non-performance of that duty, not attrib- 
utable to the libelant, can be accepted. 

There is considerable conflict with regard to the 
value of the lighter; but, upon all the testimony, I 
think that $45 is as much as sheis worth. There must be 
a decree for the libelant for this amount, with interest. 





THE ILLINOIS WAREHOUSE LAW. 


MUNN ET AL. v. THE PEOPLE. 


Supreme Court of the United States, October Term, 
1876. 


1. CONSTITUTIONAL LAW—THE ILLINOIS WAREHOUSE 
LAW—CONSTITUTION—THE FOURTEENTH AMENDMENT.— 
The statute of Illinois “‘to regulate public warehouses, 
and warehousing and inspection of grain, and to give 
effect to article 13 of the constitution of the state,” ap- 
proved April 25, 1871, which fixes the maximum of charges 
for the storage of grain in warehouses at Chicago and 
other places in the state having not less than one hundred 
thousand inhabitants, “ in which grain is stored in bulk, and 
in which the grain of different owners is mixed together, 
or in which grain is stored in such a manner that the iden- 
tity of different lots or parcels can not be accurately pre- 
served,” is constitutional and not repugnant to that part of 
the fourteenth amendment which ordains that no state 
“shall deprive any person of life, liberty or property with- 
out due process of law, nor deny to any person within its 
jurisdiction the equal protection of the laws.” 


2. . POWERTO REGULATE COMMERCE.—Nor is it re- 
pugnant to that part of sec. 8, art. 1, of the Constitution of 
the United States, which confers upon Congress the power 
“to regulate commerce with foreign nations and among the 
several states.” 


3. . SEC. 9, ART. 1 OF THE UNITED STATES CONSTI- 
TUTION.—Nor is it repugnant to that part of sec. 9, art. 1 of 
the United States Constitution which provides that “no 
preference shall be given by any regulation of commerce 
or revenue to the ports of one state over those of another.” 


4. THE FOURTEENTH AMENDMENT CONSTRUED.—The 
provision of the fourteenth amendment, while new in the 
United States Constitution, is old as aprinciple of civilized 
government. By the fifth amendment it was introduced as a 
limitation upon the powers of the national government, 
and by the fourteenth, of the states. Before the adoption 
of the fourteenth amendment it was never supposed that 
statutes regulating the use or even the price of the use of 
private property necessarily deprived the owner of his 
property, without due process of law. It has not changed 
the law in this particular. 


5. PRIVATE PROPERTY DEVOTED TO PUBLIC USE SUB- 
JECT TO REGULATION.—Private property devoted to a pub- 
lic use is subject to public regulation. In England, from 
time immemorial, and in this country from its first coloni- 
zation, this princijfle has been recognized in the statutes 
regulating ferries, common carriers, hackmen, bakers, 
millers, wharfingers, innkeepers, etc., and the warehouses 
in this case fall within the same rule. 


6. BUSINESS ESTABLISHED BEFORE ADOPTION OF REG- 
ULATIONS.—That the warehouses had been built and the 
business carried on before the regulations were adopted, is 
not material. They were from the beginning subject to the 
power of the body-politic to conform to such regulations 
as might be established by the proper authorities for the 
common good. 

7. REASONABLE COMPENSATION A LEGISLATIVE QUES- 
TION.—While in mere private contracts relating to matters 
in which the public has no interest, what is reasonable 
must be ascertained judicially; where the property is 
clothed with a public interest, it is within the power of the 
legislature to fix a maximum beyond which any charge 
made would be unreasonable. 








IN ERROR to the Supreme Court of the State of 
Tlinois. 


Mr. Chief Justice WaITE delivered the opinion of 
the Court: 

The question to be determined in this case is whether 
the general assembly of Illinois can, under the limita- 
tions upon the legislative power of the states imposed 
by the Constitution of the United States, fix by law the 
maximum of charges for the storage of grain in ware- 
houses at Chicago and other places in the state having 
not less than one hundred thousand inhabitants, “ in 
which grain is stored in bulk, and in which the grain 
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of different owners is mixed together, or in which 
grain is stored in such a manner that the identity of 
different lots or parcels can not be accurately pre- 
served.”’ 

It is claimed that such a law is repugnant— 

1. To that part of section 8, article 1 of the Constitu- 
tion of the United States which confers upon Congress 
the power “to regulate commerce with foreign nations 
and among the several states; ”’ 

2. To that part of section 9 of the same article, which 
provides that “no preference shall be given by any 
regulation of commerce or revenue to the ports of one 
state over those of another,” and— 

3. To that part of Amendment XIV, which ordains 
that no state shall “ deprive any person of life, liberty, 
or property, without due process of law; nor deny to 
any person within its jurisdiction the equal protection 
of the laws.”’ 

We will consider the last of these objections first. 

Every statute is presumed to be constitutional. The 
courts ought not to declare one to be unconstitutional, 
unless it is clearly so. If there is doubt, the expressed 
will of the legislature should be sustained. 

The Constitution contains no definition of the word 
* deprive,” as used in the fourteenth amendment. To 
determine its signification, therefore, it is necessary to 
ascertain the effect whiich usage has given it when em- 
ployed in the same or a like connection. 

While this provision of the amendment is new in the 
Constitution of the United States, as a limitation upon 
the powers of the states, it is old as a principle of civ- 
ilized government. It is found in Magna Charta, and, 
in substance, if not in form, in nearly or quite all the 
constitutions that have been from time to time adopted 
by the several states of the Union. By the fifth amend- 
ment it was introduced into the Constitution of the 
United States as a limitation upon the powers of the 
national government, and, by the fourteenth, as a guar- 
anty against any encroachment upon an acknowledged 
right of citizenship by the legislatures of the states. 

When the people of the United Colonies separated 
from Great Britain, they changed the form, but not 
the substance, of their government. They retained, for 
the purposes of government, all the powers of the 
British Parliament, and, through their state constitu- 
tions, or other forms of social compact, undertook to 
give practical effect to such as they deemed necessary 
for the common good and the security of life and 
property. All the powers which they retained they 
committed to their respective states, unless in express 
terms or by implication reserved to themselves. Subse- 
quently, when it was found necessary to establish a 
national government for national purposes, a part of 
the powers of the states and of the people of the 
states was granted to the United States and the people 
of the United States. This grant operated as a further 
limitation upon the powers of the states, so that now 
the governments of the states possess all the powers of 
the Parliament of England, except such as have been 
delegated to the United States or reserved by the peo- 
ple. The reservations by the people are shown in the 
prohibitions of the constitutions. 

When one becomes a member of society, he neces- 
sarily parts with some rights or privileges which, as an 
individual not affected by his relations to others, he 
might retain. “A body politic,” as aptly defined in 
the preamble of the constitution of Massachusetts, ‘‘is 
a social compact by which the whole people covenants 
with each citizen, and each citizen with the whole 
people, that all shall be governed by certain laws for 
the common good.” This does not confer power upon 
the whole people to control rights which are purely 
and exclusively private (Thorpe v. R. & B. R. R. Co., 
27 Vt. 143) ; but it does authorize the establishment of 





laws requiring each citizen to so conduct himself, and 
so use his own property, as not unnecessarily to injure 
another. This is the very essence of government, and 
has found expression in the maxim, sic utere tuo ut 
alienum non ledas. From this source come the police 
powers, which, as was said by Chief Justice Taney in 
the License Cases (5 How. 583), “are nothing more or 
less than the powers of government inherent in every 
sovereignty, * * thatistosay, * * the power to 
govern men and things.” Under these powers the 
government regulates the conduct of its citizens, one 
towards another, and the manner in which each shall 
use his own property, when such regulation becomes 
necessary for the public good. In their exercise it has 
been customary in England from time immemorial, 
and in this country from its first colonization, to regu- 
late ferries, common carriers, hackmen, bakers, millers, 
wharfingers, innkeepers, et¢., and, in so doing, to fix a 
maximum of charge to be made for services rendered, 
accommodations furnished, and articles sold. To this 
day statutes are to be found in many of the states upon 
some or all these subjects, and we think it has never 
yet been successfully contended that such legislation 
came within any of the constitutional prohibitions 
against interference with private property. With the 
fifth amendment in force, Congress, in 1820, conferred 
power upon the city of Washington “‘to regulate * * 
the rates of wharfage at private wharves, * * the 
sweeping of chimneys, and to fix the rates of fees 
therefor, * * and the weight and quality of bread” 
(3 St., 587, § 7); and, in 1848, “‘to make all necessary 
regulations respecting hackney-carriages and the rates 
of fare of the same, and the rates of hauling by cart- 
men,.wagoners, carmen and draymen, and the rates of 
commission of auctioneers.” 9 St., 224, § 2. 

From this it is apparent that down to the time of the 
adoption of the fourteenth amendment it was not sup- 
posed that statutes regulating the use, or even the 
price, of the use of private property necessarily de- 
prived an owner of his property without due process 
of law. Under some circumstances they may, but not 
under all. The amendment does not change the law 
in this particular; it simply prevents the states from 
doing that which will operate as such a deprivation. 

This brings us to inquire as to the principles upon 
which this power of regulation rests, in order that we 
may determine what is within and what without its 
operative effect. Looking, then, to the common law, 
from whence came the right which the constitution 
protects, we find that, when private property is “ af- 
fected with a public interest, it ceases to be juris pri- 
vati only.”” This was said by Lord Chief Justice Hale 
more than two hundred years ago, in his treatise, De 
Portibus Maris, (1 Harg. Law Tracts, 78,) and has 
been accepted without objection as an. essential ele- 
ment in the law of property ever since. Property does 
become clothed with a public interest when used in a 
manner to make it of public consequence and affect the 
community at large. When, therefore, one devotes his 
property to a use in which the public has an interest, 
he in effect grants to the public an interest in that use, 
and must submit to be controlled by the public for the 
common good to the extent of the interest he has thus 
created. He may withdraw his grant by discontinuing 
the use, but so long as he maintains the use, he must 
submit to the control. 

Thus, as to ferries, Lord Hale says, in his treatise De 
Jure Maris (1 Harg. Law Tracts, 6), the king has “a 
right of franchise or privilege, that no man may set up 
a common ferry for all passengers, without a prescrip- 
tion time out of mind, or a charter from the king. He 
may make a ferry for his own use or the use of his 
family, but not for the common use of all the king’s 
subjects passing that way; because it doth in conse- 
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quent tend to a common charge, and is become a thing 
of public interest and use, and every man for his pas- 
sage pays a toll, which is a common charge, and every 
ferry ought to be under a public regulation, viz: that 
it give attendance at due times, keep a boat in due 
order, and take but reasonable toll; for if he fail in 
these, he is fineable.”? So, if one owns the soil and 
landing places on both banks of a stream, he can not 
use them for the purposes of a public ferry, except 
upon such terms and conditions as the body-politic 
may from time to time impose, and this, because the 
common good requires that all public ways shall be 
under the control of the public authorities. This 
privilege or prerogative of the king, who in this con- 
nection only represents and gives another name to the 
body politic, is not primarily for his profit, but for the 
protection of the people and the promotion of the gen- 
eral welfare. 

And again, as to wharves and wharfingers, Lord 
Hale, in his treatise, De Portibus Maris, already 
cited, says: “‘A man, for his own private advantage, may, 
in a port or town, set up a wharf or crane, and may 
take what rates he and his customers can agree for 
cranage, wharfage, housellage, pesage; for he doth no 
more than is lawful for any man to do, viz: makes the 
most of hisown. * * If the king or subject havea 
publick wharf, unto which all persons that come to 
that port must come and unlade or lade their goods as 
for the purpose, because they are the wharfs only 
licensed by the queen, * * * or because there is no 
other wharf in that port, as it may fall out where a 
port is newly erected; in that case there can not be 
taken arbitrary and excessive duties for cranage, 
wharfage, pesage, etc., neither can they be enhanced 
to an immoderate rate, but the duties must be reason- 
able and moderate, though settled by the king’s license 
or charter. For now the wharf and crane and other 
conveniences are affected with a publick interest, and 
they cease to be juris privati only; as if a man set out 
a street in new building on his own land, it is now no 
longer bare private interest, but is affected by a publick 
interest.”? This statement of the law by Lord Hale 
was cited with approbation and acted upon by Lord 
Kenyon, at the beginning of the present century, in 
Bolt v. Stennett, 8 T. R. 606. 

And the same has been held as to warehouses and 
warehousemen. -In Allnutt v. Inglis, 12 East. 527, de- 
cided in 1810, it appeared that the London Dock Com- 
pany had built warehouses in which wines were taken 
in store at such rates of charge as the company and 
the owners might agree upon. Afterwards the com- 
pany obtained authority, under the general warehousing 
act, to receive wines from importers before the duties 
upon the importation were paid, and the question was, 
whether they could charge arbitrary rates for such 
storage, or must be content with a reasonable compen- 
sation. Upon this point Lord Ellenborough said (p. 
537): ‘* There is no doubt that the general principle is 
favored both in law and justice, that every man may 
fix what price he pleases upon his own property, or 
the use of it; but if, for a particular purpose, the 
public have a right to resort to his premises and make 
use of them, and he have a monopoly in them for that 
purpose, if he will take the benefit of that monopoly, 
he must, as an equivalent, perform the duty attached 
to it on reasonable terms. The question then is, 
whether, circumstanced as this eompany is, by the 
combination of the warehousing act with the act by 
which they were originally constituted, and with the 
actually existing state of things in the port of London, 
whereby they alone have the warehousing of these 
wines, they be not, according to the doctrine of Lord 
Hale, obliged to limit themselves to a reasonable com- 
pensation for such warehousilig. And according to 





him, whenever the accident of time casts upon a party 
the benefit of having a legal monopoly of landing goods 
in a public port, as where he is the owner of the only 
wharf authorized to receive goods, which happens to 
be built in a port newly erected, he is confined to take 
reasonable compensation only for the use of the wharf.’’ 
And further on (p. 539): ** It is enough that there exists 
in the place, and for the commodity in question, a vir- 
tual monopoly of the warehousing for this purpose, on 
which the principle of law attaches as laid down by 
Lord Hale in the passage referred to [that from De 
Portibus Maris, already quoted], which includes the 
good sense as well as the law of the subject.”” And in 
the same case, Le Blanc, J., said (p. 541): “‘ Then, ad- 
mitting these warehouses to be private property, and 
that the company might discontinue this application of 
them, or that they might have made what terms they 
pleased in the first instance, yet having as they now 
have this monopoly, the question is, whether the ware- 
houses be not private property clothed with a public 
right, and if so, the principle of law attaches upon 
them. The privilege, then, of bonding these wines 
being at present confined by the act of Parliament to 
the company’s warehouses, is it not the privilege of the 
public, and shall not that which is for the good of the 
public attach on the monopoly, that they shall not be 
bound to pay an arbitrary, but a reasonable rent? But 
upon this record the company resist having their 
demand for warehouse rent confined within any limit; 
and though it does not follow that the rent in fact fixed 
by them is unreasonable, they do not choose to insist 
on its being reasonable for the purpose of raising the 
question. For this purpose, therefore, the question 
may be taken to be, whether they may claim an unrea- 
sonable rent. But though this be private property, 
yet the principle laid down by Lord Hale attaches upon 
it, that when private property is affected with a public 
interest, it ceases to be juris privati only; and in case 
of its dedication to such a purpose as this, the owners 
can not take arbitrary and excessive duties, but the 
duties must be reasonable.” 

We have quoted thus largely the words of these emi- 
nent expounders of the common law, because, as we 
think, we find in them the principle which supports 
the legislation we are now examining. Of Lord 
Hale it was once said by a learned American judge: 
“In England, even on rights of prerogative, they 
scan his words with as much care as if they had 
been found in Magna Charta, and, the meaning 
once ascertained, they do not trouble themselves 
to search any further.” 6 Cowen, 536, note. In 
later times the same principle came under consid- 
eration in the supreme court of Alabama. That court 
was called upon, in 1841, to decide whether the 
power granted to the city of Mobile to regulate the 
weight and price of bread was unconstitutional, and it 
was contended that “‘it would interfere with the right 
of the citizen to pursue his lawful trade or calling in 
the mode his judgment might dictate;’’ but the court 
said, “‘ there isno motive * * * for this interference 
on the part of the legislature with the lawful actions of 
individuals or the mode in which private property 
shall be enjoyed, unless such calling affects the pnblic 
interest, or private property is employed in a manner 
which directly affects the body of the people. Upon 
this principle, in this state, tavern-keepers are licensed; 
* * * and the county court is required at least once 
a year to settle the rates of inn-keepers. Upon the 
same principle is founded the control which the legis- 
lature has always exercised in the establishment and 
regulation of mills, ferries, bridges, turnpike roads and 
other kindred subjects.”” Mobile v. Yuille, 3 Ala. N. 8. 
140. 

From the same source comes the power to regulate 
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the charges of common carriers, which was done in 


England as long ago as the third year of the reign of | 


William and Mary, and continued until within a com- 
paratively recent period. And in the first statute we 
find the following suggestive preamble, to wit: ‘* And 
whereas divers wagoners and other carriers, by combi- 
nation amongst themselves, have raised the prices of 
carriage of goods in many places to excessive rates, to 
the great injury of the trade: Be it, therefore, enacted,” 
etc. 3 W. & M., ch. 12, sec. 24, 3 Stats. at Large (Great 
Britain), 481. Common carriers exercise a sort of 
public office, and have duties to perform in which the 
public is interested. New Jersey Nay. Co. v. Mer- 
chant’s Bank, 6 How. 382. Their business is, therefore, 
“affected with a public interest ”’? within the meaning 
of the doctrine which Lord Hale has so forcibly stated. 

But we need not go further. Enough has already 
been said to show that when private property is de- 
voted to a public use, it is subject to public regulation. 
It remains only to ascertain whether the warehouses of 
these plaintiffs in error and the business which is car- 
ried on there come within the operation of this prin- 
ciple. 

For this purpose we accept as true the statements of 
fact contained in the elaborate brief of one of the coun- 
sel of the plaintiffs in error. From these it appears 
that “‘the great producing region of the West and 
Northwest sends its grain by water and rail to Chicago, 
where the greater part of it is shipped by vessel for 
transportation to the seaboard, by the great lakes, and 
some of it is forwarded by railway to the eastern ports. 
* * * Vessels, to some extent, are loaded in the 
Chicago harbor and sailed through the St. Lawrence 
directly to Europe. * * * The quantity [of grain} 
received in Chicago has made it the greatest grain 
market in the world. This business has created a de- 
mand for means by which the immense quantity of 
grain can be handled or stored, and these have been 
found in grain warehouses, which are commonly called 
elevgtors, because the grain is elevated from the boat 
or car, by machinery operated by steam, into the bins 
prepared for its reception; and elevated from the bins, 
by a like process, into the vessel or car which is to 
carry it on. * * * In this way the largest traffic 
between the citizens north and west of Chicago, and 
the citizens of the country lying on the Atlantic coast 
north of Washington, is in grain which passes through 
the elevators of Chicago. In this way the trade in 
grain is carried on by the inhabitants of seven or eight 
of the great states of the West with four or five of the 
states lying on the seashore, and forms the largest part 
of interstate commerce in these states. The grain 
warehouses or elevators in Chicago are immense struct- 
ures, holding from 300,000 to 1,000,000 bushels at one 
time, according to size. They are divided into bins of 
large capacity and great strength. * * * They are 
located with the river harbor on one side and the rail- 
way tracks on the other, and the grain is run through 
them from car to vessel, or boat to car, as may be de- 
manded in the course of business. It has been found 
impossible to preserve each owner’s grain separate, and 
this has given rise to a system of inspection and grad- 
ing, by which the grain of different owners is mixed, 
and receipts issued for the number of bushels, which 
are negotiable, and redeemable in like kind, upon de- 
mand. This mode of conducting the business was 
inaugurated more than twenty years ago, and has 
grown to immense proportions. The railways have 
found it impracticable to own such elevators, and pub- 
lic policy forbids the transaction of such business by 
the carrier; the ownership has, therefore, been by pri- 
vate individuals, who have embarked their capital and 
devoted their industry to such business as a private 
pursuit.” 





In this connection it must also be borne in mind that, 
although in 1874 there were in Chicago fourteen ware- 
houses adapted to this particular business, and owned 
by about thirty persons, nine business firms controlled 
them, and that the prices charged and received for 
storage were such “fas have been from year to year 
agreed upon and established by the different elevators 
or warehouses in the city of Chicago, and which rates 
have been annually published in one or more newspa- 
pers printed in said city, in the month of January, in 
each year, as the established rates for the year then 
next ensuing such publication.” Thus it is apparent 
that all the elevating facilities, through which these 
vast productions “ of seven or eight great states of the 
west” must pass on the way “to four or five of the 
states on the sea-shore,” may be a “ virtual” mo- 
nopoly. 

Under such‘circumstances it is difficult to see why, 
if the common carrier, or the miller, or the ferryman, 
or the inn-keeper, or the wharfinger, or the baker, or 
the cartman, or the hackney-coachman, pursues a pub- 
lic employment, and exercises ‘ta sort of public office,”’ 
these plaintiffs in error do not. They stand, to use 
again the language of their counsel, in the very “ gate- 
way of commerce,”’ and take toll from all who pass. 
Their business most certainly ‘tends to a common 
charge, and is become a thing of public interest and 
use.” Every bushel of grain for its passage “ pays a 
toll, which is a common charge,” and, therefore, ac- 
eording to Lord Hale, every such warehouseman 
“ought to be under public regulation, viz., that he 
* * take but reasonable toll.”” Certainly, if any busi- 
ness can be clothed “‘ with a public interest, and cease 
to be juris privati only,” this has been. It may not be 
made so by the operation of the constitution of Illinois 
or this statute, but it is by the facts. 

We also are not permitted to overlook the fact that, 
for some reason, the people of Illinois, when they re- 
vised their constitution in 1870, saw fit to make it the 
duty of the general assembly to pass laws “for the 
protection of producers, shippers, and receivers of 
grain and produce,” (Art. XIII., sec 7), and by sec. 
5 of the same article, to require all railroad companies 
receiving and transporting grain in bulk or other- 
wise, to deliver the same at any elevator to which it 
taight be consigned, that could be reached by any track 
that was or could be used by such company, and that 
all railroad companies should permit connections to be 
made with their tracks, so thet any public warehouse, 
ete., might be reached by the cars on their railroads. 
This indicates very clearly that during the twenty 
years in which this peculiar business had been assum- 
ing its present “immense proportions,” something had 
occurred which led the whole body of the people to 
suppose that remedies, such as are usually employed 
to prevent abuses by virtual monopolies, might not be 
inappropriate here. For our purposes we must as- 
sume that, if a state of facts could exist that would 
justify such legislation, it actually did exist when the 
statute now under consideration was passed. For us 
the question is one of power, not of expediency. If no 
state of circumstances could exist to justify such a 
statute, then we may declare this one void, because in 
excess of the legislative power of the state. But if it 
could, we must presume it did. Of the propriety of 
legislative interference within the scope of legislative 
power, the legislature is the exclusive judge. 

Neither is it a matter of any moment that no prece- 
dent can be found for a statute precisely like this. It is 
conceded that the business is one of recent origin; that 
its growth has been rapid, and that it is already of 
great importance. And it must also be conceded that 
it is a business in which the whole public has a direct 
and positive interest. It presents, therefore, a case for 
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the application of a long-known and well-established 
principle in social science, and this statute simply ex- 
tends the law so as to meet this new development of 
commercial progress. There is no attempt to compel 
these owners to grant the public an interest in their 
. property, but to declare their obligations if they use it 
in this particular manner. 

It matters not in this case that these plaintiffs in er- 
ror had built their warehouses and established their 
business before the regulations complained of were 
adopted. What they did was from the beginning sub- 
ject to the power of the body politic to require them 
to conform to such regulations as might be established 
by the proper authorities for the common good. They 
entered upon their business and provided themselves 
with the means to carry it on, subject to this condition. 
If they did not wish to submit themselves to such in- 
terference, they should not have clothed the public 
with an interest in their concerns. The same principle 
applies to them that does to the proprietor of a hack- 
ney-carriage, and as to him it has never been supposed 
that he was exempt from regulating statutes or ordi- 
nances, because he had purchased his horses and car- 
riage, and established his business, before the statute 
or the ordinance was adopted. 

It is insisted, however, that the owner of property is 
entitled to a reasonable compensation for its use, even 
though it be clothed with a public interest, and that 
what is reasonable is a judicial and not a legislative 
question. 

As has already been shown, the practice has been 
otherwise. In countries where the common law pre- 
vails, it has been customary from time immemorial for 
the legislature to declare what shall be a reasonable 
compensation under such circumstances, or, perhaps 
more properly speaking, to fix a maximum, beyond 
which any charge made would be unreasonable. Un- 
doubtedly, in mere private contracts, relating to mat- 
ters in which the public has no interest, what is reas- 
onable must be ascertained judicially. But this is be- 
cause the legislature has no control over such a con- 
tract. So, too, in matters which do affect the public 
interest, and as to which legislative control may be ex- 
ercised, if there are no statutory regulations upon the 
subject, the courts must determine what is reasonable. 
The controlling fact is the power to regulate at all. If 
that exists, the right to establish the maximum of 
charge, as one of the means of regulation, is implied. 
In fact, the common-law rule, which requires the 
charge to be reasonable, is itself a regulation as to 
price. Without it the owner could make his rates at 
will, and compel the public to yield to his terms or 
forego the use. But a mere common-law regulation 
of trade or business may be changed by statute. A 
person has no property, no vested interest in any rule 
of the common-law. That is only one of the forms of 
municipal law, and is no more sacred than any other. 
Rights of property, which have been created by the 
common law, can not be taken away without due proc- 
ess; but the law itself, as a rule of conduct, may be 
changed at the will, or even at the whim, of the legis- 
lature, unless prevented by constitutional limitations. 
Indeed, the great office of statutes is to remedy defects 
in the common law as they are developed, and to adapt 
it to the changes of time and circumstances. To limit 
the rate of charge for services rendered in a public em- 
ployment, or for the use of property in which the pub- 
lic has an interest, is only changing a regulation which 
existed before. It establishes no new principle in the 
law, but only gives a new effect to an old one. We 
know that this is a power which may be abused, but 
that is no argument against its existence. For protec- 
tion against abuses by legislatures the people must re- 
sort to the polls, not to the courts. 





After what has already been said, it is unnecessary to 
refer at length to the effect of the other provision of 
the fourteenth amendment, which is relied upon, viz.: 
that no state shall “deny to any person within its 
jurisdiction the equal protection of the laws.” Cer- 
tainly, it can not be claimed that this prevents the state 
from regulating the fares of hackmen, or the charges 
of draymen, in Chicago, unless it does the same thing 
in every other place within its jurisdiction. But, as 
has been seen, the power to regulate the business of 
warehouses depends upon the same principle as the 
power to regulate hackmen and draymen, and what 
can not be done in the one case in this particular can 
not be done in the other. 

We come now to consider the effect upon this statute 
of the power of Congress to regulate commerce. 

It was very properly said in the case of the State Tax 
on Railway Gross Receipts, (15 Wall. 293), that “it is 
not everything that affects commerce that amounts to 
a regulation of it, within the meaning of the Constitu- 
tion.”? The warehouses of these plaintiffs in error are 
situated, and their business carried on exclusively, 
within the limits of the State of Illinois. They are 
used as instruments by those engaged in state as well 
as those engaged in interstate commerce; but they are 
no more necessarily a part of commerce itself than the 
dray or the cart, by which, but for them, grain would 
be transferred from one railroad station to another. 
Incidentally they may become connected with inter- 
state commerce, but not necessarily so. Their regula- 
tion is a thing of domestic concern; and certainly until 
Congress acts in reference to their interstate relations, 
the state may exercise all the powers of government 
over them, even though in so doing it may indirectly 
operate upon commerce outside its immediate juris- 
diction. We do not say that a case may not arise in 
which it will be found that a state, under the form of 
regulating its own affairs, has encroached upon the ex- 
elusive domain of Congress, in respect to interstate 
commerce; but we do say, that upon the facts as they 
are presented to us in this record, that has not been 
done. 

The remaining objection, to wit, that the statute in 
its present form is repugnant to section 9, article I., of 
the Constitution of the United States, because it gives 
preference to the ports of one state over those of 
another, may be disposed of by the single remark that 
this provision operates only as a limitation of the pow- 
ers of Congress, and in no respect affects the states in 
the regulation of their domestic affairs. 

We conclude, therefore, that the statute in question 
is not repugnant to the Constitution of the United 
States, and that there is no error in the judgment. In 
passing upon this case we have not been unmindful of 
the vast importance of the questions involved. This 
and cases of a kindred character were argued before 
us more than a year ago, by the most eminent counsel, 
and ina manner worthy of their well-earned reputa- 
tions. We have kept the cases long under advisement, 
in order that their decision might be the result of our 
mature deliberations. 

The judgment is affirmed. 





The right of police officers to handcuff a man under any 
circumstances when taking him to gaol was recently, says 
an English paper, raised before the Judge of the Salford 
Hundred Court of Record, who laid it down that there 
could not be “a greater mistake than to suppose that the 
police had a right to handcuff a peaceable citizen when 
they pleased.” “That they did it over and over again, 
when they had no right to do it, had been made perfectly 
plain” in cases which had come under his notice. The jury 
awarded the plaintiff, in the case which called forth these 
remarks, £20, because the defendants, two police officers, 
had insisted on handcuffiing him while escorting him to 
the Salford Hundred Gaol. 
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HABEAS CORPUS—EXTRADITION. 
UNITED STATES EX REL. BULL ET AL. v. 
McCLAY. 


United States Circuit Court, District of Nebraska. | 


February, 1877. 
Before Hon. ELMER S. DuNDY, District Judge. 


1. HABEAS CORPUS—INDICTMENT—EVIDENCE ALIUNDE. 
—In the trial upon writ of habeas corpus, in a case in- 
volving an alleged kidnaping, it is proper to allow the re- 
lators to go behind the indictment for the purpose of show- 
ing: i. The identity of the parties, and, 2, that the relators 
were indicted for acts alleged to have been done undera 
requisition of the executive of one of the states of the 
Union; but itis incompetent in such cases to show that the 
indictment, upon which the requisition was issued, was pro- 
cured improperly, or upon insuflicient evidence. 

2. JURISDICTION OF FEDERAL CourRTS.—Federal Courts 
have jurisdiction to issue the writ of habeas corpus when 
parties are held in custody under state laws, for acts done 
by virtue of requisitions by the executive of one state 
upon the executive of a sister state. 

3. THE ‘“ EXTRADITION ACT” OF 1793 construed and 
commented upon. 


Lamb, Billingsley and Lamberton and R. E. Knight, 
for relators; James Hunter and E. E. Brown, for re- 
spondents; Geo. S. Smith, state district attorney, for 
the state. 

DuNDY, J.: 

On the 7th day of February, Jesse A. Bull and William 
Turtle, the relators, through their counsel, presented 
to me their complaint in writing, properly verified, set- 
ting forth in substance that they were restrained of 
their liberty and unlawfully imprisoned by Samuel 
McClay, sheriff of Lancaster County, the respondent; 
that they were so restrained and imprisoned solely for 
acts lawfully done by them under and by virtue of the 
Constitution and Laws of the United States; that the 
State of Nebraska was proceeding to try, and seeking 
to convict and punish them for said acts in violation of 
the Constitution of the United States, and the laws 
made in pursuance thereof; that the respondent 
claimed the right to hold the said relators, by virtue of 
a capias issued by authority of law from the state dis- 
trict court of Lancaster County; that the capias was 
based upon an indictment, by the grand jury of said 
County in May, 1876, against the relators, for kidnaping 
one John H. Blair, on or about the 6th day of Novem- 
ber, 1875; that the laws of the United States specially 
and specifically authorized the relators to do the acts 
complained of, and for which they were indicted; that 
the said Blair had been indicted in Cook County, State 
of Illinois, for the crime of perjury there committed, 
and had fled to the State of Nebraska, when and where 
he was duly arrested as a fugitive from justice; that 
the governor of the State of Illinois issued his requisi- 
tion in due form upon the governor of Nebraska, 
demanding the surrender and return of the said Blair 
to the State of Illinois; that Jesse A. Bull was duly 
appointed messenger to receive and convey to said 
state the said Blair; that the governor of the State of 
Nebraska duly honored the said requisition, and caused 
the*arrest of said Blair, who was properly and lawfully 
delivered to the said messenger; that said Turtle was 
present assisting said Bull at his request, and that the 
several things here enumerated are the identical acts 
for which they were indicted, and are now held in cus- 
tody. 

The complaint was deemed sufficient to require the 
issuing of a writ of habeas corpus, which was done as 
prayed for therein. The respondent lived at a greater 
distance than twenty miles, and a less distance than 





one hundred miles, from Omaha City, the place fixed 
for hearing. This fact made it necessary to issue the’ 
writ in such manner as to give the respondent ten days 
from the time of serving the writ on him in which to 
make his return and produce the relators. The writ 
was issued on the 7th day of February, and on the 14th 
day of the same month the respondent made return to 
the writ and produced the relators as he was com- 
manded to do. The return to the writ shows cleayly 
enough that the respondent then held the relators on a 
capias duly issued from the district court of Lancaster 
County, as stated in the complaint. When the writ was 
returned, the relators filed a replication to the return, 
reiterating the substance of the petition or complaint. 
Counsel for the respective parties being present, 
and all being anxious to proceed without further 
delay, the hearing was at once entered upon. Pro- 
ceedings were had “in a summary way to determine 
the facts of the case, by hearing the testimony and 
arguments ” for the purpose of disposing of the re- 
lators, as “law and justice require,’ as provided by 
section 761 of the Revised Statutes of the United 
States. 

When hearing commenced, a question was raised 
involving the right of the relators to go behind the 
indictment found against them in Lancaster County for 
kidnaping Blair. I then held that the relators might 
properly do so, for two reasons: First, for the purpose 
of showing that the John H. Blair described in the 
indictment for kidnaping was the identical Blair 
indicted for perjury in Cook County, and demanded 
by the governor of Illinois from the governor of Ne- 
braska, as a fugitive from justice; second, for the fur- 
ther purpose of showing that the relators were indicted 
for what they did in removing Blair from the State of 
Nebraska on the requisition of the governor of Illinois. 
IT also then held that no testimony whatever would be 
received to show that the grand jury in Cook County, 
State of Illinois, acted improperly, or had not sufficient 
evidence before it to justify the finding of the indict- 
ment against Blair for perjury. Subsequent reflection 
and further consideration of these matters only con- 
vince me of the correctness of the rulings then made. 

Whether the grand jury of Lancaster had, or had not, 
sufficient evidence before them to justify the finding of 
the indictment against the relators for kidnaping Blair, 
or whether the indictment against them is a good and 
valid one, technical and sufficient in form, are ques- 
tions with which we have nothing whatever to do, 
for.the reasons stated, viz: that the inqniry was 
limited to the identity of Blair, and the character, 
nature and identity of the offense for which the 
relators stand indicted. Inquiry respecting the indict- 
ment of Blair in Cook County, and the extradition 
papers issued for him by the governor of Illinois, was 
limited to the regularity of these proceedings. Noth- 
ing transpired during the hearing to convince me that 
this view is wrong, nor is it believed that its soundness 
can be successfully questioned. 

It would result from this, that even if the indictment 
against the relators was baseless and groundless, and 
the capias on which they were held was or is abso- 
lutely void, and one or both of them were informal 
and utterly worthless, yet I think this proceeding could 
not be sustained and the relators properly discharged 
unless they are held for some act done and committed, 
or omitted, under and in pursuance of the Constitution 
of the United States, or some act of Congress made 
pursuant thereto. 

This is viewing the matter from the most favorable 
‘standpoint for the relators. But we are not required 
to go so far in the case before us. An inspection of the 
indictment against the relators shows it to be suffi- 
ciently technical and good, and the capias on which 
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they are held seems to be regular on the face thereof. 
This much I have thought it necessary to say in ex- 
planation of questions which arose while the testimony 
was being taken, and also for the purpose of indicating 
in a general way what the practice will be in similar 
cases hereafter. 

This case possesses an unusual degree of interest, 
not only on account of the number and ability of the 
counsel. engaged for the respective parties, but because 
of the unusual amount of intelligence possessed by 
each of the relators, and the witness Blair, who is 
claimed to be the kidnaped victim. Additional interest 
attaches to it in consequence of the great and extended 


notoriety it has attained. It has heretofore engaged: 


the attention of our own government and that of Great 
Britain. Diplomacy effected the release of Blair from 
a British prison, and returned him in triumph to our 
own country. The action taken by this government in 
behalf of Blair; the action taken by the British govern- 
ment, which led to Blair’s release and return to this 
country; the extended newspaper comments thereon 
in the two countries; the proceedings in the courts 
already commenced and hereafter to be instituted, and 
the important questions involved, both national and 
state, bid fair to make this one of the most important 
eases ever brought before one of the courts of the 
United States. I think I fully realize the importance 
and magnitude of the issues involved and questions to 
be determined, and have tried to meet them in a man- 
ner commensurate to their great importance. 

To show the detention and imprisonment of the re- 
lators to be wrong and unlawful, they produce an 
exemplified copy of an indictment found by the grand 
jury of Cook County, State of Illinois, in which one 
John H. Blair is formally and properly indicted for the 
crime of perjury alleged to have been committed in 
that county. The indictment seems to have been filed 
in the criminal court for that county, on the 1st day of 
November, 1875. On the 2d day of November of the 
same year, the governor of the State of Illinois issued his 
requisitions in due form upon the governor of the State 
of Nebraska demanding the arrest and extradition of the 
said John H. Blair, who was claimed to be a fugitive from 
justice from the State of Illinois, and was believed to have 
taken refuge in the State of Nebraska. On the same 
day the governor of the State of Illinois appointed and 
duly commissioned as his messenger Jesse A. Bull, one 
of the relators, for the express purpose of receiving 
and conveying the said Blair to the state last named. 
On the 6th day of the same month the governor of the 
State of Nebraska issued his warrant, in due form of 
law, directing the arrest of said Blair, and also direct- 
ing that he be delivered to said Bull, who was authorized 
by the governor of Illinois to receive him. Parol tes- 
timony produced before me shows conclusively that 
Blair was soon after arrested on this warrant and 
turned over to the relator Bull as the messenger ap- 
pointed to receive him, and that he was removed from 
the State of Nebraska by said Bull, as he seemed 
authorized to be; and that no unnecessary force was 
used to effect such removal. The relators and Blair 
all unite in their testimony to establish the truth of 
these propositions, and they are no longer open to 
doubt. Neither is it claimed, nor could it be denied, 
that relator Turtle was acting as the assistant of the 
said messenger. The testimony of these three wit- 
nesses shows clearly that they went from Lincoln to 
St. Louis, Missouri, where they stopped for some time; 
but, for what particular purpose, does not fully appear. 
In this there is but little, if any, substantial difference 
between the testimony of the three witnesses. Down 
to this point there is no apparent real conflict in the 
testimony given by the three witnesses. Here is where 
the irreconcilable conflict in the testimony commences; 
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and the difference between the statements of Bull and 
Turtle on the one side, and Blair on the other, is as 
great as the difference between truth and falsehood. 
About one thing, however, there is no dispute, and 
that is, that Blair was never taken to Cook County on 
the warrant to answer the indictment there found 
against him. But, instead of taking him there, as 
ought to have been done, he was taken through the 
states of Illinois, Indiana, Ohio, Pennsylvania and New 
Jersey, to New York City, where he either went on 
board of a steamer, or, as he claims, he was forced on 
board, and went from there to England. On reaching 
Great Britain he was at once arrested, and confined 
some three or four months in an English prison, where 
he was detained until demanded by this government 
and released by the government of Great Britain. The 
relators claim and positively swear that the design to 
take Blair to New York instead of Chicago was first 
formed at St. Louis, after they had left this state with 
Blair; and the testimony of Blair seems to confirm 
that of the relators in that respect. Bull swears pos- 
itively that this arrangement was agreed to by Blair, 
and that Blair went with him to New York of his own 
free will. Yet he paid Blair’s railroad fare and other 
expenses from St. Louis to New York. Bull and Turtle 
both swear positively that Blair went on board an En- 
glish steamer in New York harbor, and voluntarily 
started for England. Yet his hotel bill in New York 
and his passage to Liverpool were paid by some one 
other than himself. If all this be so, it shows a sort of 
benevolence, liberality and disinterestedness, such as 
no other country has ever known. And yet it may all 
be true. On the other hand, Blair states that he sup- 
posed he was going to Chicago, and desired to go there, 
but was forced to go to New York, and from there to 
England, by the relators. He would have us believe 
that Bull alone, without the use of physical force, 
without even handcuffing him, took him to New York, 
where he claims the relators and one other forced him 
on the vessel which, he supposed, was to sail for Boston 
instead of Liverpool. The journey from St. Louis to 
New York was made on passenger trains on railroads, 
and the route taken was through Indianapolis, Pitts- 
burg and Philadelphia. Yet the said Blair knew that 
no legal process existed for taking him to any other 
place than Chicago, and made no effort to leave said 
Bull; neither did he in any way make known to any 
one about him, or where he went, that he was wrong- 
fully held in custody, until he was placed on board the 
steamer, and then, as he states, he informed the cap- 
tain of the steamer of the fact, but not until they were 
many miles out to sea. But even that the captain of 
the steamer swears to be untrue. That as intelligent a 
man, as Blair seems to be, should pass through the 
great cities of St. Louis, Indianapolis, Pittsburg. Phil- 
adelphia and New York, in custody of another, know- 
ing that no authority existed therefor, and being 
around and about thousands of people who would 
have come to his rescue if outcry had been made, passes 
comprehension, and seems to me almost incredible. 
Yet he would have us believe this to be true. Incre- 
dulity under such circumstances, if not wholly justi- 
fiable, may, at least, be pardonable. And it would, 
perhaps, be doing no great injustice to any of the wit- 
nesses to say that neither version of the parties to this 
remarkable transaction is taken or believed with full 
and implicit confidence of truthfulness. 

The authority under which the writ was invoked and 
these proceedings are had must be sustained, if at all, 
under section 753 of the Revised Statutes of the United 
States. That section embodies most of the legislation 
of Congress, had since the formation of the govern- 
ment, on the subject of the jurisdiction of the federal 
courts in cases of habeas corpus. That portion of the 
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section which is material to consider for present pur- 
poses is as follows: 

“ Section 753. The writ of habeas corpus shall in no 
ease extend to a prisoner in jail; unless where he is in 
custody under or by color of the authority of the 
United States, or is committed for trial before some 
court thereof, or is in custody for an act done or omit- 
ted in pursuance of a law of the United States, or of 
an order, process or decree of a court or judge thereof, 
or is in custody in violation of the Constitution or of a 
law or treaty of the United States.” * * * 

If one of the federal courts, or a judge thereof, has 
the jurisdiction to issue a writ of habeas corpus and 


hear and determine the same, the power so to do is | 


conferred by the section just quoted. And if I had the 
lawful right to issue the writ in this case, and to hear 
the cause and determine it on its merits, that authority 
must be conferred by the second clause of the section 
which authorizes the issuing of the writ, where the 
petitioner “‘is in custody for an act done or omitted in 
pursuance of a law of the United States.” The peti- 
tion, or complaint, expressly alleges that the relators 
were indicted and in custody, solely for acts done and 
committed under a law of the United States. And it 
is conceded by the counsel for the relators that, unless 
the acts charged against the relators were required or 
permitted by some act of Congress, so as to bring the 
ease’ within the provision of the section last quoted, 
they must be remanded to the sheriff of Lancaster 
County, to be proceeded against for the crime with 
which they stand charged. 

There can no longer be any reasonable doubt about 
the right and jurisdiction of the federal courts and 
judges to issue writs of habeas corpus, and to hear and 
determine questions arising thereon, and to discharge 
a petitioner from custody when imprisoned for acts 
required or permitted by an act of Congress, or done 
in connection with the execution of process issued 
from the federal courts, notwithstanding the peti- 
tioner ‘may be in custody under the state law, or 
whether held on indictment or otherwise, for such acts 
or omissions. The federal courts and judges have, in 
numerous instances, exercised and upheld the juris- 
diction invoked in such cases. And the mere question 
of jurisdiction would be regarded as no longer debata- 
ble in the federal courts. See U. 8S. ex rel. Roberts v. 
Jailor of Fayette County, 2 Abb. U.S. 265; Ex parte 
Robinson, U. 8. Marshal, 1 Bond, 39; Hx parte Jenkins 
et al.,2 Wall. Jr.,521; In re Neill, 8 Blatch. 156; Ea parte 
Joseph Smith, 3 McLean, 121. 

I now pass to the consideration of the great ques- 
tion involved in this inquiry, and I fully concede the 
fact that itis not free from embarrassment. I refer, 
of course, to the. apparent conflict of jurisdiction be- 
tween the national and state tribunals. The relators 
state in their complaint, and counsel earnestly contend 
in their argument, that Blair was arrested in and re- 
moved from the State of Nebraska under and in pur- 
suance of the Constitution and Laws of the United 
States. The constitutional provision on the subject of 
extradition is found in the second subdivision of section 
2, of article 4, and is as follows: 

“A person charged in any state with treason, felony 
or other crime, who shall flee from justice and be 
found in another state, shall, on demand of the execu- 
tive authority of the state from which he fled, be deliv- 
ered up, to be removed to the state having jurisdic- 
tion of the crime.” 

At first view it might seem that this}provision of the 
Constitution is plain and explicit enough to accomplish 
the object evidently designed by it, without the aid of 


legislation to carry it into effect. But it had not long” 


been in operation before grave difficulties were en- 
countered in undertaking to enforce it. 








It is known | 


that bad feeling existed, and that much indignation 
was expressed, when the governor of Virginia refused 
to surrender a fugitive from justice on the requisition 
of the governor of Pennsylvania.- It was claimed that 
no palliating excuse could possibly exist for such a 
refusal. But a strict constructionist in that day, as 
well as the present, could probably find sufficient jus- 
tification on which to base a refusal to surrender. The 
refusal of the governor of Virginia to surrender the 
fugitive was regarded by President Washington as of 
sufficient importance to justify him in sending a special 
message to Congress on the subject of extradition. 
This action on the part of the President finally led to 
the passage of an act of Congress on the 12th of Febru- 
ary, 1793, which has since regulated the demand for, 
and surrender of, fugitives from justice. The sub- 
stance of that act, so far as it relates to the subject 
under consideration, is incorporated into and forms 
sections 5278 and 5279 of the Revised Statutes of the 
United States, and is as follows: 

“Section 5278. Whenever the executive authority of 
any state or territory demands any person as a fugi- 
tive from justice of the executive authority of any state 
or territory to which such person has fled, and pro- 
duces a copy of an indictment found, or an affidavit 
made, before a magistrate of any state or territory, 
charging the person demanded with having committed 
treason, felony, or other crime, certified as authentic by 
the governor or chief magistrate of the state or terri- 
tory from whence the person so charged has fled, it 
shall be the duty of the executive authority of the state 
or territory, to which such person has fled, to cause 
him to be arrested and secured, and to cause notice of 
the arrest to he given to the executive authority mak- 
ing such demand, or to the agent of such anthority ap- 
pointed to receive the fugitive, and to cause the fugi- 
tive to be delivered to such agent when he shall ap- 
pear. If no such agent appears within six months 
from the time of arrest, the prisoner may be dis- 
charged. All costs or expenses incurred in the appre- 
hending, securing, and transmitting such fugitive to 
the state or territory making such demand, shall be 
paid by such state or territory.” 

“Section 5279. Any agent, so appointed, who receives 
the fugitive into his custody, shall be empowered to 
transport him to the state or territory from which he 
has fled. And every person who, by force, sets at 
liberty or rescues the fugitive from such agent while 
so transporting him, shall be fined not more than five 
hundred dollars, or imprisoned not more than one 
year.” 

In the great case of Prigg v. The Commonwealth of 
Pennsylvania, 16 Pet. 608, the court carefully consid- 
ered the whole subject of the surrender of fugitives 
from justice, in connection with the surrender and re- 
turn of fugitives from labor. A majority of the court 
held, in that case, that these subjects were under the 
exclusive jurisdiction of Congress, and that the state’s 
legislature possessed no rightful jurisdiction over 
them. In this case it appeared that Prigg had been 
indicted and convicted for kidnaping a Margaret Mor- 
gan, in the state of Pennsylvania. The supreme court 
of the state affirmed the judgment, and directed the 
sentence to be carried into execution. The case was 
removed to the Supreme Court of the United States, 
when the judgment of the supreme court of the State 
of Pennsylvania was reviewed and reversed, for the 
reason that Prigg was justified in removing the said 
Morgan from the state, she being a slave. The court 
very plainly held that the right to remove a fugitive 
slave, at will a fugitive from justice, from one state to 
another, existed under the Constitution and Laws of 
the United States, and that state legislation could not 
be permitted to interfere with the exercise of that 
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right; and that the courts of a state could not proper- 
ly punish a person for what was done thereunder, so 
the terms of the law were not transgressed. Prigg 
had been convicted under a law of Pennsylvania for 
doing the very thing authorized and permitted by the 
Constitution and Laws of the United States. The con- 
viction could not be sustained for that reason, and he 
was discharged. In the case of the Governor of Ken- 
tucky v. The Governor of Ohio, 24 How. 66, it is held 
that “‘ Congress may authorize a particular state officer 
to perform a particular duty; but if he declines to do 
80, it does not follow that he may be coerced or pun- 
ished for his refusal.’”’ If, then, Congress can lawfully 
authorize a state officer to do a “particular thing,” 
does it need any argument to show that the state of- 
ficer can not be punisbed for doing that particular 
thing, so authorized? The Constitution of the United 
States, and the laws made in pursuance thereof, are 
the supreme laws of the land, and anything in conflict 
with either must yield to their superior force and au- 
thority. The constitutional provision quoted, and also 
the act of Congress, authorizes the governor of a state, 
from which a fugitive from justice has fled, to demand 
his return from the governor of the state where the 
fugitive is found. This may be done when the com- 
mission of the crime is shown by indictment, or by a 
proper affidavit, one of which is to accompany the 
requisition. The governor may appoint a messenger, 
or agent, to receive the fugitive and convey him to the 
state from which he fled. The governor of the state, on 
whom a requisition is made, is authorized to cause the 
arrest of the fugitive and deliver him to the messenger 
or agent of the other state. All this, and more, is 
specially provided for and authorized by the extradi- 
tion law. The papers in the case under consideration 
were all regular and valid. The governor of Illinois 
issued a lawful requisition for Blair, and Bull was law- 
fully appointed messenger on behalf of the state of Ili- 
nois to receive him. The governor of Nebraska issued 
his lawful warrant, on which Blair was arrested and 
delivered to the messenger from Illinois. These were 
** officers of states,” and each one of them did a par- 
ticular thing in connection with the extradition of 
Blair; and each one of the “particular things ” so 
done, by each and every one of these “ state officers,’’ 
they were specially and specifically authorized to do 
by the highest authority in this land. It would seem 
from this reasoning, then, that the relators are actually 
“in custody for an act done or omitted in pursuance 
of a law of the United States.”” This would give them 
what seems to me to be a clear and undoubted right to 
the writ; and unless there is some potent reason for 
refusing it, they are entitled to a discharge. 

In ex parte Joseph Smith (the Mormon prophet), 3 
McLean, 121, a case not unlike the present one in some 
respects, the United States Circuit Court of Illinois 
held that a messenger who was authorized by the gov- 
ernor of Missouri to receive Smith from the governor 
of Illinois, was acting under a law of the United 
States, and that Smith was in custody of such messen- 
ger under a law of the United States. It was nowhere 
claimed that Smith had violated any such law, or was 
in custody for, or charged with, such violation. He 
was simply charged with being an accessory to the 
crime of assault with intent to kill—with simply vio- 
lating the criminal laws of the state of Missouri. Smith 
was arrested by the sheriff of Sangamon County, on the 
warrant of the governor of the state of Illinois, and 
was. held by him for the purposes of extradition, when 
the writ of habeas corpus issued. Yet a hearing was 
had which led to the discharge of Smith; and I think 
the only ground on which the jurisdiction of the court 
could attach in that case was, that Smith was in custo- 
dy under the provisions of a iaw of the United States, 





and that the sheriff who held him on the governor’s 
warrant was acting under the provision of the same 
law. Again, in a case before referred to (2 Abbott, 
265), it was held by Judge Ballard to be “ immaterial 
whether the petitioner is held under state or federal 
process. If he is confined for an act done in pursu- 
ance of a law’of the United States, or of a process of 
any judge or court thereof, he is entitled to a dis- 
charge.”’? In this case the relator was in custody of a 
state officer ona charge of murder. But the testimony 
presented at the hearing of the complaint showed that 
the relator was a deputy United States marshal, who 
had in his hands for service a writ issued by a United 
States circuit-court commissioner, and whilst he was 
endeavoring to serve it, he was resisted, and killed his 
assailant, the party for whom the writ issued. The 
learned Judge discharged the relator from custody of 
the state officer, notwithstanding the process on which 
he was held was regular and valid on its face. In ez 
parte Jenkins, 2 Wall. Jr. 521, the same questions 
were raised, and decided in the same way. It ap- 
peared that Jenkins was a deputy marshal, and under- 
took to arrest a fugitive slave, in doing which a serious 
affray occurred, in which Jenkins participated, causing 
his arrest under a criminal law of the state of Pennsyl- 
vania. The late Mr. Justice Griér, of the Supreme 
Court, who heard this case, discharged the relator, be- 
cause he was “an officer of the United States, in con- 
finement for acts done in pursuance of a law of the 
United States, and under process from a judge of the 
same, and had not exceeded the exigency of the proc- 
ess under which he acted.”? This same Jenkins was 
soon after arrested on the charge of assault with at- 
tempt to kill, and whilst he was in custody of the state 
officer, on this charge, a writ of habeas corpus was is- 
sued by Judge Kane. On the hearing it appeared that 
Jenkins had been indicted under the state law for 
»ssault with intent to kill. But the acts charged were 
alleged to have been committed under an act of Con- 
gress, which justified the relator in the premises, and 
the judge proceeded to hear the complaint on its mer- 
its, notwithstanding the relator had been indicted in 
the state court, and finally discharged him from custo- 
dy. Other cases were cited by counsel, bearing direct- 
ly on the question discussed, but enough have been 
referred to for present purposes. 

Another class of cases has been cited by counsel 
for the respondent, which, when properly understood, 
will be found in harmony with, or at least not in oppo- 
sition to, the principles on which the others are based. 
In ex parte Forbes & Pucket, 1 Dill. 363, it very plainly 
appears that the court had no jurisdiction in the case 
before it. The petitioners were in custody of a sheriff, 
for an alleged contempt of a state cout, though it is 
claimed the state court which committed¢hem had no 
jurisdiction over the subject-matter of the suit, out of 
which the alleged contempt had originated. _ There is 
nothing about the report of this case to show that it 
falls within the provisions of the habeas corpus act; 
but, on the contrary, it is pretty clearly shown that it 
does not, and it was for these reasons that the petition 
for discharge was denied. In the case of the United 
States v. Nelson Rector et al., 5 McLean, 174, the 
court said: ‘‘ When a person is in custody under the 
state authority, this court has no power to take the ac- 
cused from such custody; nor has a state court power 
to remove by a habeas corpus a defendant from the 
custody of a court of the United States.” This is un- 
doubtedly the general rule, and it is undenied. The 
relators in this case were indicted in the United States 
Circuit Court of Ohio, for counterfeiting coin of the 
United States. When the writ was applied for, they 
were in jail on a charge of violating a criminal law of 
the state; but for what offense, does not appear. We 
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are not advised as to whether or not they were charged 
with passing counterfeit money by the state court. 
But even if they were so charged, the state courts 
might, perhaps, very properly hold and punish them 
for just such an act. In such a case, when the federal 
and state courts have concurrent jurisdiction over the 
offenses, the court which first arrests and gains juris- 
diction over the offender, will maintain it to the end. 
If the petitioners in this case were in custody of the 
state officers, on process issued from the state courts, 
charging them with counterfeiting United States coin, 
or larceny, or robbery, or any other crime, no one will, 
at this late date, hold that they ought to have been dis- 
charged, or that any sort of a case was made so as to 
bring them within the provisions of the habeas corpus 
act. It was not claimed in that case that the petition- 
ers were held in custody of the state officer, by reason 
of any act or thing committed or omitted in pursuance 
of, or permitted by, an act of Congress; but, on the 
other hand, we might reasonably infer that they were 
in custody for the very reason that they had violated 
both national and state laws, which prohibit counter- 
feiting the lawful money of the United States. 

Counsel for respondent earnestly claim and strenu- 
ously insist that, if the relators failed to return Blair to 
Chicago, in pursuance of the authority conferred on 
Bull, but instead thereof took him to New York, and 
eventually to Liverpool, without authority, they would 
be guilty of kidnaping; that the failure to return Blair 
to Chicago, as directed by Governor Beveridge, was a 
fraudulent act, and vitiated the whole proceedings, 
and made the capture and removal of Blair wrongful 
and unlawful ab initio. There is some force in this 
reasoning. But it derives its force mainly from the 
ingenious manner in which the proposition was stated, 
and the very able argument made in support of it. The 
proof shows that Blair was indicted in Chicago for 
perjury, said to have been committed in connection 
with procuring a justice of the peace to issue a writ of 
replevin for goods in possession of a railroad company 
in Chicago. Suit was commenced by Blair, and the 
goods recovered, when he abandoned the suit and 
made no further appearance thereon. This led to the 
indictment. There was some testimony tending to 
show that Turtle had expressed an intention, or at 
least knew of an intention on the part of others, to 
take Blair to England to answer to the charge of fraud- 
ulently removing goods from that country. But there 
is no testimony which shows Bull had any such inten- 
tion, or any knowledge of any such intention on the 
part of others, before he reached St. Louis with Blair. 
If Bull had taken Blair back to Chicago, who can doubt 
that he would have stood justified in all places for 
what he was so authorized to do. There would, then, 
have been no question about the validity of the cap- 
ture and removal of Blair. Unquestionably Bull ought 
to have taken Blair back to Chicago, as he was author- 
ized to do by Governor Beveridge’s warrant. But if 
he failed to discharge the duty then resting on him in 
the premises, and betrayed the trust reposed in him by 
the governor, and thus violated the laws of the State of 
Illinois, to which he may be amenable, can it there- 


‘fore be said that he was guilty of the great crime of 


kidnaping in this state, when he was clothed with all 
necessary authority of law to do what was actually 
done in this state in and about the arrest and removal 
of Blair? Ifthe process on which Blair was arrested 
and removed from the state was regular on its face, 
and therefore lawful, can it be claimed that Bull might 
have been arrested and held for kidnaping in any state 
through which they passed before reaching the State of 
Illinois? To do this would be equivalent to disregard- 
ing the indictment against Blair—the requisition of 
Governor Beveridge, and the appointment of Bull as 





his messenger—the warrant of Governor Garber, the 
arrest of Blair on the warrant of the governor, and his 
removal from this state on the requisition aforesaid. 
To do this, we would be required to hold that, if the of- 
ficer, Bull, was dishonest, and exceeded his authority, 
as messenger, and committed a wrong in removing 
Blair beyond the confines of Illinois, the wrongful acts 
so done and committed would relate back to the arrest 
and removal of Blair from this state, and invalidate the 
whole proceedings had under the requisition. I am 
not prepared to go to that extent. 

I think it would take an extreme case to justify me 
in holding to be criminal an act which appears to be not 
only harmless aed justifiable, but sanctioned by the 
supreme law of this land. This would be carrying the 
doctrine of “ relation” too far; and where neither the 
law-making power nor the courts have defined the 
duty or marked the way, I think no judge ought to 


| undertake to follow a path that leads but to darkness 


and doubt. For my part, I prefer to keep within the 
“plain and well-beaten path of duty,’’ made so by the 
constant use of the courts and judges for many years 
past. 

These views lead me to conclude— 

1. That Blair was properly indicted in Cook, County, 
State of Illinois, for the crime of perjury. 

2. That the requisition, and warrant, issued by 
Governor Beveridge, under which Bull acted as mes- 
senger, were regular in form, and therefore valid and 
binding on all concerned. 

3. That the warrant issued by Governor Garber, on 
which Blair was arrested and removed from this state, 
was regular on its face, and was a valid and lawful 
one. 

4. That all of these proceedings were had under and 
in pursuance of the Constitution of the United States, 
and the act of Congress passed in pursuance thereof, 
known as the “ extradition act.” 

5. That any effort or attempt on the part of the 
state authorities to hold or punish the relators for the 
removal of Blair under the requisition for extradition, 
are without authority and void. , 

6. That the writ in this case was properly issued, 
and inquiry thereunder properly made, for the pur- 
pose of showing that the relators were held in custody 
for removing Blair from this state on the requisition of 
the governor of Illinois. 

It necessarily follows that the relators have not in- 
voked in vain the aid of this “ high prerogative writ.’’ 
They must, therefore, be discharged from the custody 
of the respondent, and it is so ordered. 








BOOK NOTICES. 


AMERICAN REPORTS. VOL. XIX. The American Re- 
gore containing all Decisions of General Interest 
ecided in the Courts of Last Resort of the Several 
States, with Notes and References by Isaac GRANT 
THOMPSON. Vol. XIX. Albany: John D. Parsons, 

Jr. 1877. 

Previous volumes of this excellent series of reports 
we have already noticed in the columns of this journal. 
The present volume contains decisions of general im- 
portance from the following reports: 10 Bush.; 49, 50 
Cal.; 41, 42 Conn.; 6,7 Heisk.; 49, 50,51 Ind.; 13, 14 
Kas.; 114, 117, 118 Mass.; 49, 50 Miss.; 3,4 Neb.; 60, 
61 N. Y.; 38, 39, 40, 41,42 Tex.; 47 Vt., and 37 Wis. 
The notes appended to many of the cases are of con- 
siderable value; but we would suggest that, when 
cases are cited in the notes, they should be cited as 
well from the reports where they are originally found, 
as from previous volumes of this series. Under the 
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system adopted by the editor of this series, unless one 
possesses the complete series, a single volume is, so far 
as the annotations are concerned, of little value. 


RECENT LEGISLATION. 


MISSOURI LEGISLATURE—SESSION OF 1877. 


AN ACT defining the Powers and Duties of Grand 
Juries. 

Be it enacted by the General Assembly of the State of 
Missouri, as follows: 

Sec. 1. All grand juries are hereby authorized 
to find and present bills of indictment for either felo- 
nies or misdemeanors committed against the laws of 
this State. 

Src. 2. In all counties or cities, in which by law the 
jurisdiction to try and determine felonies shall be 
vested in one court, and the jurisdiction to try and de- 
termine misdemeanors shall be vested in another court, 
the grand jury organized and connected with the court 
having jurisdiction over felonies shall return into such 
court any indictments for misdemeanors found by 
them. - 

Sec. 3. The court into which such indictments shall 
be returned shall, without delay, canse all such in- 
dictments to be certified and transmitted to the court 
having jurisdiction to try and determine the charges 
in such instruments contained, and the trial therefor 
shall proceed without other information. 

Approved March Ist, 1877. 





AN ACT to amend an act, entitled “ An Act to author- 
ize the different County Courts to appoint additional 
Justices of the Peace,’? approved February 10th, 
1869; the same being section two, chapter eighty- 
one, of Wagner’s Missouri Statutes. 

Be it enacted by the General Assembly of the State of 
Missouri, as follows: 

SEc. 1. Section one of an act, entitled “An Act to 
authorize the different County Courts to appoint addi- 
tional Justices of the Peace,” approved February 10th, 
1869, be amended to read as follows: 

SEc. 1. The different county courts shall have power 
and jurisdiction to appoint not more than two addi- 
tional justices of the peace in the different townships 
of their counties, whenever a petition shall be pre- 
sented to them, signed by twelve or more qualified 
voters of any township, setting forth that they live 
more than five miles from the next justice of the peace 
of such townhsip; provided, that the said justice so 
appointed shall live in the immediate neighborhood of 
the petitioners, and at least five miles from the nearest 
elected or appointed justice of the peace of such town- 
ship. 

Approved March Ist, 1877. 





AN ACT to amend sections twenty-five and twenty- 
seven of chapter two hundred and one (201) of the 
General Statutes of Missouri, the same being sections 
twenty-five and twenty-seven, article three, of chap- 
ter forty-two of Wagner’s Statutes. 

Be it enacted by the General Assembly of the State of 
Missouri, as follows: 

SECTION 1. That section twenty-five of chapter two 
hundred and one of the General Statutes of Missouri 
be and the same is hereby amended, by striking out the 
word “ ten” and inserting the word “ twenty,” so as to 
read as follows: Section 25. Every person who shall 
be, convicted of feloniously stealing, taking and carry- 
ing away any money, goods, right in action or other 
personal property or valuable thing whatsoever, of the 
value of twenty dollars or more, or any horse, mare, 





gelding, colt, filly, ass, mule, neat cattle, sheep or hog, 
belonging to another, shall be deemed guilty of grand 
larceny. 

SEC. 2. That section twenty-seven of the same chap- 
ter of the General Statutes be, and the same is hereby 
amended, by striking out the word “ten ” and inserting 
the word “ twenty,” so as to read as follows: Section 
27. Every person who shall steal, take and carry away 
any money or personal property or effects of another 
under the value of twenty dollars (not being the sub- 
ject of grand larceny without regard to value) shall be 
deemed guilty of petit larceny, and on conviction shall 
be punished by imprisonment in a county jail not ex- 
ceeding one year, or by fine not exceeding one hundred 
dollars, or by both such fine and imprisonment. 

Approved March Ist, 1877. 





AN AcT to prevent the discharge of persons by the 
“ Habeas Corpus Act,’? who have been convicted of 
crime and erroneously sentenced. 

WHEREAS, many persons convicted of crime have 
been erroneously sentenced and are liable to be dis- 
charged at any time, by virtue of the provisions of the 
“habeas corpus act,” wherefore an emergency exists 
for this act to take effect and be in force from and after 
its passage; therefore, 

Beit enacted by the General Assembly of the State of 
Missouri, as follows: 

SEC. 1. No person shall be entitled to the benefit 
of the provisions of the ‘* habeas corpus act,” for the 
reason that the judgment by virtue of which such per- 
son is confined was erroneous as to time or place of 
imprisonment; but in such cases it shall be the duty of 
the court or officer, before whom such relief is sought, 
to sentence such person to the proper place of impris- 
onment, and for the correct length of time, from and 
after the date of the original sentence, and to cause the 
officer or other persons, having such prisoner in 
charge, to convey him forthwith to such designated 
place of imprisonment. 

SEc. 2. This act to take effect and be in force from 
and after its passage. 

Approved March Ist, 1877. 





AN ACT authorizing the imprisonment of persons, 
convicted of misdemeanors in other places than 
County Jails. 

Be it enacted by the General Assembly of the State of 
Missouri, as follows: 

SEc. 1. Whenever any person shall, because of a 
conviction for any misdemeanor, be subject to imprison- 
ment ina county jail, such person may, at the discretion 
of the court, be confined in any work-house or other 
place of imprisonment, belonging to any town or city 
in such county or in any incorporated city, from which 
said county has been separated by law. Provided the 
county court of such county shall have contracted or 
agreed with the town or city owning such work-house 
or other place of confinement for the custody and keep- 
ing of such convicts; and cities or towns having no 


work-house or houses shall have authority to work, 


convicted persons on the streets, bridges or other 
public works in such city or town. 

SEc. 2. All persons committed to any work-house or 
other place of confinement, under the provisions of 
the foregoing section, shall be imprisoned for the 
full term of their sentence, unless sooner discharged by 
due course of law. 

Src. 3. This act shall apply to insolvents confined in 
jail for non-payment of costs under the General Stat- 
utes of the State. 

Src. 4. All persons committed to any place of con- 
finement under the foregoing provisions shall be under 
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the control of the person in charge thereof, and subject 
tothe same rules and regulations as other prisoners 
there confined. 

Sec. 5. All acts and parts of acts, inconsistent with 
the provisions hereof, are hereby repealed. 

Approved February 28th, 1877. 





Aw ACT to repeal an act entitled “‘ An Act to more fully 
provide for the organization of Counties into Muni- 
cipal Townships, and to further provide for the local 
government thereof, and repealing all former acts 
relating thereto,”? approved March 24th, 1873, and 
also to repeal all acts amendatory of said act. 

Be it enacted by the General Assembly of the State of 

Missouri, as follows: 


Sec 1. That an act entitled an act to more fully 
provide for the organization of counties into municipal 
townships, and to further provide for the local govern- 
ment thereof, and repealing all former acts relating 
thereto, approved March 24th, 1873, and all acts amen- 
datory thereof, be, and the same is hereby repealed, 
except so far as may be necessary to settle up the affairs 
of townships existing under said act, as hereinafter 
provided. 

Sec. 2. From and after this act goes into effect, no 
further proceedings shall be had in any township ex- 
cept such as may be necessary in order to collect the 
debts due to, and to pay those due by such township, 
to sell and dispose of all property of such township, and 
such other proceedings, as shall be absolutely neces- 
sary for a full and complete settlement of the. affairs of 
each township; but for said purposes, each officer of 
each township, as now constituted, shall retain his full 
official authority. 

Src. 3. All real and personal property owned by any 
township shall be disposed of at that time, uponsuch 
terms, and in such manner as the voters of said town- 
ship shall direct; and for that purpose a meeting shall 
be held in each township within sixty days after this 
act shall take effect, notice of which shall be given by 
the township clerk, by putting up written or printed 
hand-bills in not less than ten of the most public places 
in said township; said meeting when assembled shall 
have power bya vote of a majority of those present to 
create an agent with full powers to sell and convey by 
deed or otherwise, all real and personal property of 
said township, and to dispose of the proceeds, and may 
also give said agent power to call subsequent meetings, 
when he or any specified number of the voters of the 
township may desire such meetings, and to prescribe the 
notice to be given thereof; the proceeds of all property 
owned by, or of debts due to any township, shall, after 
payment of the debts of said township, be paid into the 
county treasury, and be paid out on the order of the 
county court in improving the roads of said township. 

Src. 4. As soon as this takes effect the township 
clerk, justices of the peace and constables, and all other 
officers having any records, papers, books or docu- 
ments pertaining to his or their offices, shall deliver 
the same to the county clerk, to be by him disposed of as 
ordered by the county court; papers, books and docu- 
ments, so delivered by constables and justices of the 
peace, shall be delivered to their successors to be ap- 
pointed by the county court; and while the same may 
remain in the hands of the county clerk, he shall give 
copies therefrom when called for, which shall be as 
valid in all courts and elsewhere, as if certified by said 
officers. 

Sec. 5. From and after this act takes effect, all laws 
then in force in relation to counties not under town- 
ship organization, and applicable, shall be applicable to 
all counties affected by this act, and the several county 
courts therein shall fill all vacancies and perform all 





things within their authority, necessary to put all of 
said laws into full and complete force in their respec- 
tive counties. 


Approved March 5th, 1877. 








NOTES OF RECENT DECISIONS. 

LIFE INSURANCE—MEDICAL EXAMINER—SCOPE OF 
His AGENCY—FILLING UP APPLICATION.—Flynn et al. 
v. Equitable Life Ins. Co., Court of Appeals of New 
York, 6 Ins. L. J. 68. Opinion by EARL, J. The duty 
of a medical examiner is simply to ascertain and report 
to the company the health of the applicant by filling up 
the blank report, and obeying the instructions fur- 
nished him. Authority to solicit or fill up applications 
is not incident to his agency as medical examiner, nor 
within its scope, and the company is not responsible 
for his acts in filling up the application and advising 
the insured to make answers which were false. Dr. V., 
the medical examiner of the defendant, under the 
instructions of its agent, called upon the assured to 
make the medical examination. He informed the 
assured that he had come to examine him for a life- 
policy, and then took the blank application and com- 
menced to ask the questions therein contained, and 
insert the answers. In answer to a question whether 
the assured had had any one of numerous diseases men- 
tioned (among them disease of the bladder, disease of 
the kidneys, disease of the brain and nervous system), 
he replied, ‘‘ You know that little sickness that I had 
down yonder?” alluding to a time, some two years be- 
fore, when fora brief period he was insane; and the doc- 
tor replied: ‘We called that insanity, but we were a little 
mistaken; it was nothing more nor less than an undue 
excitement from a specific cause, and it is not worth 
while to make mention of it.”” The assured also called 
his attention to the fact that he had had some difficulty 
about his kidneys or bladder, and that Dr. B. thought 
he had the gravel. Dr. V. said that Dr. B. was 
mistaken, and that he had prescribed for him and 
cured him. The doctor then wrote in the application, 
in answer to the question, ‘* Whooping cough, measles; 
no effects from them,” omitting all mention of the kid- 
ney, bladder and gravel difficulty. In answer to the 
question, ‘Has the person had any serious illness, 
local disease or personal injury?” the doctor advised 
him that he had known him for ten years, and that he 
had had no serious illness, and wrote ‘‘ No,” for the 
answer. After the assured had answered the question 
as to his usual medical attendance, the following ques- 
tion was read to him: “‘ Have you consulted any other 
medical man; if so, for what and when?” and under 
the advice of Dr. V., “ No,” was written for the answer. 
All these answers were proved on the trial to be untrue. 
The policy was issued based upon them. In delivering 
judgment, the court assumed that there was no collu- 
sion between the assured and Dr. V., and that the 
assured gave to the doctor full and accurate informa- 
tion as to all the questions asked before his answers 
were written, but held that, as Dr. V. had never been 
appointed the agent of the defendant to procure appli- 
eations for insurance, and as he had never acted as 
such, but was simply the medical examiner of the 
defendant, and was never held out by it as an agent for 
any other purpose, it was simply his duty to ascertain 
and report to the company the physical condition and 
state of health of an applicant for insurance, by filling 
up the blank report, and obeying the instructions fur- 
nished to him. Reynolds on Life Assurance, 123; Bun- 
yon on Life Assurance, 51; Angell on Life and Fire 
Insurance, § 283. There are cases to be found in the 
books where insurance companies have been held 
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bound by misstatements contained in applications 
made or written by or under the advice of their agents 
authorized to solicit insurance and take applications. 
Plumb v. Cattaraugus County Mut. Ins. Co., 18 N. Y., 
392; Rowley v. Empire Ins. Co., 36 N. Y. 550; Amer- 
ican Life Ins. Co. v. Malone, 21 Wall. 152; Miner v. 
Pheenix Ins. Co., 9 American Rep. 235; Baker v. Home 
Life Ins. Co., 5 Ins. L. J. 661. But these cases do not 
apply to the authority delegated to a medical examiner. 





LIBEL AGAINST SHIP SUBSEQUENTLY RELEASED ON 
BOND UNDER ACT OF MARCH 3, 1847 — LIBELANT’S 
REMEDY SOLELY ON Bonp.—Senab v. Str. Josephine, 
United States District Court, District of Louisiana. 
From original opinion by BILLINGS, J. Where a party 
libeled a ship which was subsequently released on bond 
under act of Congress of March 3, 1847, the libelant 
must look exclusively to the bond of release for the 
satisfaction of his claim, and can not participate in the 
proceeds realized from the sale of the ship under a 
subsequent libel, except in cases of fraud. The bond 
becomes the substitute for the vessel. In The Union, 
4 Blatchf. 93, an order had been made in the district 
court, directing the re-delivery of the vessel which had 
been released upon bond and stipulation. Judge 
Blatchford said: “This order assumes that the dis- 
charge of the vessel from the seizure, and her delivery 
to her owners, was not absolute, but that she is still 
subject to the exertion of the power of the court for 
the purpose of satisfying any decree. No case has been 
furnished in which this power of the admiralty has 
been exerted; and, on principle, I do not well see how 
it can be maintained. The vessel, after being dis- 
charged from the arrest, upon the giving of the bond 
or stipulation, returns into the hands of her owner, 
subject to all previously existing liens or charges, the 
same as before the seizure, except as respects that on 
account of which the seizure was made. She is also 
subject to any subsequently-accruing liens or charges 
in the hands of her owner, or in the hands of any per- 
son to whom she may have been transferred. The re- 
delivery, therefore, of the vessel, if permitted, or en- 
forced, must necessarily be a re-delivery subject to all 
these existing or subsequently-accruing liens, and also 
to the rights of any bona fide purchasers, if a sale has 
in the meantime taken place. ‘The complication and 
embarrassment growing out of the exercise of the 
power if sanctioned are apparent, and this doubtless 
accounts for the absence of any precedent in the 
books.” The act of Congress of March 3, 1847, pro- 
vides: ‘It shall be the duty of the marshal to stay 
execution on such process, and to discharge the prop- 
erty arrested if the same has been levied, on receiving 
from the claimants a bond or stipulation.”? In The Wild 
Ranger (Brown. and Lushington Rep. 84), the point 
before the court seems to have been determined by 
Dr. Lushington. In that case the Wild Ranger had 
collided with the Coleroon. Two suits were instituted 
against her, the one on behalf of the owners of the 
Coleroon, and the other on behalf of the owners of the 
eargo. In the first suit, that on behalf of the owners of 
the Coleroon, the ship was released on bail, the form 
of the stipulation being, “‘if he, the said defendant, 
shall not pay what may be adjudged against him in the 
said cause with costs, execution may issue forthwith 
against us, our heirs’, executors’ and administrators’ 
goods and chattels, for a sum not exceeding—.” After 
the release the vessel was arrested at the suit of the 
owners of the cargo, and in that suit was sold, and the 
proceeds placed in the registry of the court. Both 
suits went to judgment. The libel on behalf of the 
owners of the vessel had been amended, and the de- 
cree was for £92 in excess of the damages claimed in 
the original libel and stipulated for in the release- 





bond. On the other hand, there was a surplus of 
£1,498 in the registry of the court, in the second suit, 
beyond the payment of the judgment in favor of the 
owners of the cargo. The application was to have this 
£92 paid out of the proceeds in the registry in the sec- 
ond suit. Dr. Lushington refused the application; 
the following are his reasons: ‘* Now, the bail given 
for the ship in any action is the substitute for the ship; 
when the bail is given, the ship is immediately released 
from that cause of action and can not be arrested again 
for that cause of action. Also, if the ship is sold in 
another action, the proceeds, save by the operation of 
some act of Parliament, are liable only to the payment 
of liens. In this case then, after the bail was taken, 
the ship herself never could have been made liable for 
damage or interest.”” I am of opinion that the pro- 
ceeds of a ship sold in another action are in legal con- 
sideration as the ship itself, and, therefore, can not be 
made available to answer this demand. It would seem 
that the act of Congress authorizing the release of ves- 
sels on bond, providing for their release, either before 
or after arrest, contemplates that the bail shall, in the 
absence of fraud, in all respects, be a substitute for the 
vessel. It would seem that the embarrassments and 
complications of the opposite rule would be very great. 
The authority of the cases cited sustains fully this 
reasoning. Upon the delivery to the claimant of the 
vessel, upon bail, the right of the libelant to re-arrest 
the vessel, except in case of fraud, was lost; and since 
he can not resort to the vessel, he can not to her pro- 
ceeds. 








ABSTRACT OF DECISIONS OF ST. LOUIS 
COURT OF APPEALS. 


October Term, 1876. 


Hon. EDWARD A. LEwISs, Chief Justice. 
‘“ _aaee 4. — } Associate Justices. 


ASSIGNMENT OF DEBT DUE FROM MUNICIPAL CORPORA- 
TION—SUBJECTION OF FUND IN HANDS OF CORPORATION 
TO PAYMENT OF ASSIGNEE’S CLAIM—PLEADING—JUDG- 
MENT UNDER PRAYER FOR GENERAL RELIEF.—A person 
holding a claim against an insolvent debtor, who assigned 
to his creditors in satisfaction a portion of his salary due 
from a public corporation, not liable to garnishment, may, 
in a suit brought for that purpose against his debtor and 
the corporation, obtain judgment against his debtors on a 
proper statement of facts, and upon the prayer for general 
relief, and in the same proceeding may have a decree sub- 
jecting the fund in the possession of the corporation to 
payment of the judgment. [Referring to parallel case of 
Lutley v. Woods e¢ al., decided by this court, January term, 
1876]. Judgment reversed. Opinion by LEwIs, C. J.—Beal 
v. Mc Vicker et al. 

JURISDICTION—FORECLOSURE OF MORTGAGE TO SECURE 
LOAN OF SCHOOL FunDs.—In a suit to foreclose a mortgage 
to secure bonds given to a county, to the use of a town- 
ship, for a loan of school funds, the act of the legislature, 
(Acts of 1874, p. 160). Held, that there is nothing in said act or 
in the law which takes away the jurisdiction of the circuit 
court, or deprives a mortgagee of his right to proceed 
against the mortgagors in the circuit court. [Citing Wag. 
Stat. p. 9%53,§1.] The provision of the act of 1874, being 
that, “‘whenever the amount of a loan of school’ funds, 
secured by mortgage containing a power to sell, shall be- 
come due, the county court may make an order on the 
sheriff to levy the same, with costs, on the property de- 
scribed in the mortgage, a copy of which order, duly certi- 
fied and delivered to the sheriff, shall have the effect of a 
At. fa.,” it was error to sustain a demurrer to the petition 
because it was filed in the circuit court. Judgment re- 
versed. Opinion by BAKEWELL, J.—Lincoln County, to use, 
etc.,v. McLellan, .dm’r. 

NEGLIGENCE—ACTION FOR INJURIES RESULTING FROM 
—EVIDENCE NECESSARY—DEMURRER TO EVIDENCE.—AL 
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action for injuries alleged to have been caused by the neg- 
ligence of defendant in failing to supply proper material 
for a scaffold, and the defective construction of such scaf- 
fold, upon which plaintiff was employed to work, can not 
be maintained, except where plaintiff is able to prove, by 
competent testimony, that the defects existed either in 
construction or materials; that defendant or his agents 
knew of such defects, and plaintiff did not know of them 
prior to exposing himself to the danger. Plaintiff can not 
recover if he knew of the hazard before the accident, or 
if it was the result of his own negligence. In the absence 
of positive proof of negligence, the accident and injury 
would be attributable to misadventure, inevitable fate, or 
other causes for which defendant would not be liable. 
[Citing Schultz v. Pacific R. R.,36 Mo. 32; Wooden v. Balti- 
more, etc., R. R., 32 Md. 410; Greenleaf vy, Ill. Cent. R. R., 
29 Iowa, 14; Wharton on Neg. § 212-13]. Employers are 
bound to use reasonable care in supplying suitable appar- 
atus for the performance of the work, and are liable for in- 
juries caused by their negligence in this respect. [Citing 
Gibson v. P. R. R., 46 Mo. 163; Keegan v. Kavanaugh, 62 Mo. 
230.) Where the evidence offered by the plaintiff does not 
support the issue, a demurrer to the evidence should be 
sustained. The demurrer to evidence admits the facts, 
and every inference legitimately to be drawn therefrom 
in favor of plaintiff. In sustaining demurrer to the evi- 
dence, the court applies the law to the facts. [Citing 
Schuchardt y. Allens, 1 Wall. 369-71; Reed v. Deerfield, 8 
Allen, 524; Todd v. O.C., ete., R. R., 7 Allen, 207; Brown v. 
European, etc., R. R., 58 Me. 389; Brooks v. Somerville, 106 
Mass. 275; Denny v. Williams, 5 Allen, 4; Bailey v. Kimball, 
2% N. H. 351; Mason v. Lewis, 1 Greenl. (Ia.), 494; Ellis v. 
Ohio, etc., Trust Co., 4 Ohio St., 628; Thrings v. Cent., etc., 
R. R. Co., 7 Robt. (N. J.), 616; Gray v. McNeal, 12 Ga. 424; 
Stuart v. Simpson, 1 Wend. 376.] The court does not 
weigh the evidence. Evidence insufiicient to support a 
verdict is guoad hoc no evidence. Judgment aflirmed. 
Opinion by HAYDEN, J.—Nolan v. Schickle. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF ILLINOIS. 
‘ January Term, 1877. 


[Filed at Ottawa, Jan. 31, 1877]. 

HON. BENJAMIN R. SHELDON, Chief Justice. 
“« SIDNEY BREESE, } 

“PINCKNEY H. WALKER, 
‘* ALFRED M. CRalIG, 
JOHN SCHOLFIELD, 
‘¢ ~~ JOHN M. Scott, 
T. LYLE DICKEY, 


| Associate Justices. 


ATTORNEY AT LAW—AUTHORITY TO COLLECT AND SAT- 
ISFY JUDGMENT REVOKED BY CLIENT’S DEATH—SETTING 
ASIDE JUDGMENT.—1. The authority of an attorney at law 
to collect and satisfy a judgment recovered by him is re- 
voked by the death of his client, and without a newre- 
tainer by his personal representative, he will have no au- 
thority to intermeddle with the collection. 2. If an attor- 
ney of a judgment-plaintiff collects the same and enters 
satisfaction of the judgment after the plaintiffs death, the 
entry will be set aside on motion by the personal represent- 
ative of the deceased creditor, although it may affect a 
purchaser of real estate from the judgment-debtor. Opin- 
ion by Scott, J.—Turnan et al. v. Timke. 


County CouRT—POWER TO LIMIT TIME OF OBJECTING | 


TO JUDGMENT FOR TAXES—APPEAL.—1l. The county has | 


the power to make a rule limiting the time for filing objec- 


tions to judgment against delinquent lands for taxes, and | 


may enforce the same by refusing to receive objections 
after the expiration of areasonable time thus fixed. 2. The 
Statute allowing an appeal from the county to the circuit 
court from judgments against lands for taxes being re- 
pealed on July 1, 1875, no appeal will lie to the circuit court 
where final judgment is rendered after that day, although 


the application for judgment is made and the land-owner | 


defaulted in June, 1875. 3. The entry of an order default- 

ing a defendant is not a final judgment from which an ap- 

= lies. Opinion by DickBy, J.—Hess v. People ex rel. 
iller. 


MECHANIC’s LIEN— WHO MAY QUESTION DECREE— 


SWORN ANSWER AS EVIDENCE—CERTIFICATE OF EVI- 
DENCE—MATTERS NOT OFFERED AT HEARING.—1. An in- 
tervening defendant in a proceeding for a mechanic’s lien, 
who fails to show any title or interest in the property 
sought to be affected, has not such a standing in court as 
will enable him to call in question a decree establishing 
the lien. 2. A sworn answer, so far as responsive to the 
allegations of a petition fora mechanic’s lien, is competent 
evidence, but in relation to new matter therein set forth 
not called for in the petition, is not evidence, but a mere 
matter of pleading. 3. The circuit court has no power at 
aterm subsequent to the rendition of a decree, to permit 
evidence not introduced at the hearing, nor until after the 
decree, to be incorporated into the certificate of evidence 
or bill of exceptions, and if it does, it will be stricken out. 
Opinion by Dickey, J.—L. S.¢ M. S. R. R.v. McMillan 
et al. 


TRUSTEE’S SALE—PARTY PARTICIPATING IN, NOT AL- 
LOWED TO URGE INADEQUACY OF PRICE — RIGHT OF 
TRUSTEE TO PURCHASE AFTER SALE—SUFFICIENCY OF 
POWER OF ATTORNEY TO SELL AND CONVEY LAND — 
WHEN EQUITABLE TITLE PASSES UNDER AN UNSEALED 
POWER—TRUST DEED CONSTRUED AS TO NOTICE OF SALE 
REQUIRED.—1l. Where the owner of land, sold under a 
a power in a mortgage, attends the sale, and through his 
attorney bids upon the same, and allows it to be sold to 
another, he will not be permitted years after, and when val- 
uable improvements have been made on it by subsequent 
purchasers, to impeach the sale on the ground that the 
property has sold for less than its true value. 2. While 
public policy and fair dealing will not allow a trustee, 
either directly or indirectly, to become a purchaser of 
property at his own sale, yet, after the sale is made and 
the property has passed beyond his control, he will have 
the same right to purchase it as a stranger, if the transac- 
tion is in good faith. 3. A power of attorney to sell and 
convey, under which a conveyance of land is made, must 
be in writing, and of equal dignity with the deed executed, 
in order to be valid at law. It must be under seal. 4. A 
power of attorney not under seal will be sufficient to au- 
thorize the attorney to sell land, but not to make a convey- 
ance. 5. Where a trust deed authorizes the trustee, his 
legal representatives or attorney, to sell the land conveyed 
on default of payment, and a sale is fairly made under a 
power of attorney not under seal, and the purchase-money 
paid and a conveyance executed by the attorney, the sale 
will be good in equity, and the purchaser will acquire the 
equitable title to the premises, and may set up such title in 
bar of a suit in equity to have the sale set aside. 6. Where 
a trust deed or mortgage, with a power of sale, provides 
that the mortgagee may sell after having advertised such 
sale sixty days in a newspaper published in etc., by post- 
ing up notices in four places in the county, the word “ by” 
will be regarded as inserted by mistake in place of the 
word “or,” and it will be sufficient if notice is given by 
publication or by posting. Opinion by CraiG, J.— Watson 
et al. v. Sherman et al. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF NORTH CAROLINA. 


January Term, 1877. 


Hon. RICHMOND M. PEARSON, Chief Justice. 
“ EDWIN G. READE, 
“« W. B. RODMAN, 

“  W. P. Bynum, 
‘© THOMAS SETTLE, 


Associate Justices. 


CONTINUANCE OVER SUNDAY—CONSTITUTIONAL LAW.— 
1. Ina trial for murder, where the jury failed to agree and 
the judge continued the term of the cvuurt from Saturday 
of the second week to the following Monday, when a ver- 
dict was rendered; held, not to be error. 2. The provisions 
of chapter 33, section 108, of Battle’s Revisal are not in 
conflict with article 4, section 12, of the Constitution.—State 
v. Taylor. 

PARENT AND CHILD—GIFT—PRESUMPTION—SUBSEQUENT 
DECLARATIONS.—The presumption that a parent intended 
the expenses of a child’s education to be an absolute gift, 
will not be repelled by any declaration afterwards, of a 
wish that they shall be deemed an advancement, unless 
contained in a will legally executed. Whether a gift is an 
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advancement or not, depends on the intention of the 
parent at the time the gift is made.—Bradsher v. Cannady. 


MUNICIPAL LAWS MUST BE EXECUTED BY MUNICIPALITY 
ALONE—RECITALS IN CHARTER.—Municipal laws must be 
executed by the municipality itself, unless some statute 
provides expressly otherwise. The legislature, in confer- 
ring corporate powers, have selected the depository of the 
powers intended to be exercised, and in doing so have, by 
implication, prohibited its exercise by any other agency. 
An amended charter of a municipal corporation, ratified in 
1874, reciting that the original charter was passed in 1825, is 
evidence of the existence of such original charter, but 
does not prove that the corporation had peculiar powers in 
such original charter.—State v. Threadgill. 


FRAUDULENT REPRESENTATIONS — CAVEAT EMPTOR— 
EFFECT OF FRAUD—1. When representations are made by 
one party to a contract, which may be reasonably relied on 
by the other, and these representations are false and fraud- 
ulent, and cause injury and loss to the party relying on 
them, such party is entitled to relief. 2. The maxim of 
caveat emptor does not. apply in cases where there is actual 
fraud. 3. Where, in the sale of land, the quantity repre- 
sented is the inducement to the purchase, and fraud in the 
sale is alleged and found, it is not a proper ground for the 
abatement of the price; but it vitiates the whole contract, 
and is sufficient ground for rescinding and setting aside 
the sale in toto.— Hill et al. v. Brower. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF INDIANA. 


November Term, 1876. 





Hon. JAMES L. WORDEN, Chief Justice. 
‘* HORACE P. BIDDLE, 
“ WILLIAM E. NIBLACK, 
‘6 SAMUEL E. PERKINS, 
‘* GEORGE V. Howk, 


Associate Justices. 


ACTS OF AN OFFICER UNDER AN UNCONSTITUTIONAL LAW. 
—The act of March 9, 1875, requiring sherift’s sales in certain 
cases to be advertised in a German newspaper, was decided 
to be unconstitutional and void. 50 Ind. 424. Held, that 
the act being void, costs arising from the advertisement of 
such sales in German newspapers were improperly in- 
curred, and the sheriff can not retain the surplus arising 


from such sales for the payment of such costs. Reversed. 
Opinion by WORDEN, C, J.—Martin v. Reissner. . 
JURISDICTION—WHEN IT MUST BE SHOWN AFFIRMA- 


TIVELY—EVIDENCE.—The record of a court of limited ju- 
risdiction must aflirmatively disclose such a state of facts 
as warrant the exercise of jurisdiction. 27 Ind. 138; 37 Id. 
306. The judgment of a court having jurisdiction of the 
parties and the subject-matter, however irregular, is not 
void, and can not be impeached collaterally, but may be at- 
tacked for fraud. When the court has no jurisdiction, the 
judgment is void. The record of a justice of the peace is 
conclusive evidence of the facts therein contained. Ina 
prosecution for bastardy the court committed error in re- 
jecting as evidence the judgment of the justice before 
whom, it was claimed, there had been an agreed and final 
disposition of the case. Judgment reversed. Opinion by 
PERKINS, J.— Britton v. The State. 


MALICIOUS PROSECUTION — PLEADING — DAMAGES.—A 
complaint, charging that the defendant “ maliciously and 
without probable cause,” accused the plaintiff of theft and 


had him prosecuted therefor, is not bad for failing to aver | 


that the accusation was“ falsely’ made. If it were neces- 
sary for the complaint to show that the charge was falsely 
made, that fact prima facie appears by the averment that 
the person accused was tried and acquitted of the charge. 
But the evidence in such a case only necessarily relates to 
the points of probable cause, malice and prosecution 
ended. An instruction to the jury that they might include 


INDICTMENT FOR MURDER— SURPLUSAGE— PREMEDI- 
TATED MALICE.—An intent to do a thing is not to be con- 
founded with an attempt to do the thing. The first may 
exist without any steps being taken for the accomplish- 
ment of the purpose, while the other implies the taking of 
such steps. Where an indictment charged that a murder 
was committed in an attempt to perpetrate a rape, and also 
that the murder was effected by means of poison, held, 1, 
that, as the allegations were sufficient to show a murder by 
poisoning, and insufficient to show a murder in an attempt 
to commit rape, the allegations in respect to the latter 
charge should be regarded as surplusage. 2. Under the 
statute (2 R. S. 1876, 426, §§ 7 and 8), a purpose to kill is 
essential to the crime of murder in the first degree; but 
where the purposed killing is charged to have been by ad- 
ministering poison, it is not necessary to allege that it was 
done with premeditated malice, or with malice at all, to 
constitute murder in the first degree, as the purposed kill- 
ing by poison carries with it conclusive evidence of pre- 
meditated malice. Judgment reversed. Opinion by Wor- 
DEN, C. J.—Bechtelheimer v. The State. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF KANSAS. 


January Term, 1877. 





Hon. ALBERT H. HORTON, Chief Justice. 


D. M. VALENTINE 3 Moe 
“ 2D. J. BREWER, ? } Associate Justices. 


ABANDONMENT OF OFFICE—OFFICER DE FACTO.—Where 
an office is in dispute between two persons, and the one in 
the actual possession of the office steps out of the place 
where the business is usually performed, but with no in- 
tention of abandoning the office or of giving it to the other 
person, and such other person, with full knowledge of the 
facts steps in and immediately proceeds to do business as 
though he was in fact the officer; held that, as between such 
two persons, the one previously in possession must be con- 
sidered as the officer de facto. Opinion by VALENTINE, J.— 
Braidy v. Theritt. 


CRIMINAL LAW—WHEN CONFESSIONS ADMISSIBLE IN 
EVIDENCE— AFFIDAVIT READ ON TRIAL—ERROR.—1. A 
criminal offense was committed in the city of Lawrence. 
On the next day the defendant was arrested therefor by 
the city marshal, but was immediately discharged. In 
eight or nine days thereafter the defendant was again ar- 
rested by the marshal, who, at this time, said to the defend- 
ant that “it would be better for him (the defendant) to 
make a clean breast of it, and tell me (the marshal) all 
about it.””. The marshal testified on the trial of this case 
that he may have said more than this by way of induce- 
ment to the defendant to confess; but another witness, 
who was present and heard all the conversation between 
the marshal and the defendant, testified that this was all 
that was said by the marshal for that purpose. What the 
defendant said is not shown; but the defendant himself 
testified that he made no confession at that time nor at any 
other time. Afterwards, but on the same day, the defend- 
ant was put into the custody of a constable to be taken to 
the county jail. While on their way to the jail, by way of the 
defendant’s mother’s house, the defendant made a confes- 
sion of his guilt to the constable. The constable was not 
present at the interview between the defendant and the 
marshal, and no one was present at the time the defendant 
made his confession to the constable, except the consta- 
ble himself. No inducement was at any time held out to 
the defendant to confess, except the foregoing language of 
the marshal; held, that the said confession must be con- 
sidered as having been voluntarily made, and that the 
court below did not err in permitting said constable to tes- 
tify on the trial concerning it. 2. An affidavit purporting 
to state what the evidence of four absent witnesses would 
be, if present, was read on the trial by the defendant ina 
criminal prosecution upon an agreement of the county at- 
torney, that such affidavit might be read to the jury as the 





in their verdict,as an item of damages, if the ‘evid 
justified it, a reasonable attorney’s fee for defending the 
malicious prosecution, is justified by the authorities. 
(Sedgwick on Damages, 6th ed., p. 110; Field on Damages, 
Judgment affirmed. Opinion by PERKINS, J.—Zeigler 
v. 





position of such witnesses; afterwards the court refused 
(though requested to do so by the defendant) to instruct 
the jury to treat said alleged evidence, as though witnesses 
had been personally present at the trial and had testified 
to such evidence on the witness stand; held, not error. 
Opinion by VALENTINE, J.—Statev. White. ; 








